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Item 1.01 Entry Into a Material Definitive Agreement.

     On June 17, 2007, Genesco Inc., a Tennessee corporation (the “Company”), entered into an Agreement and Plan of Merger (the “Merger Agreement”) with
The Finish Line, Inc., an Indiana corporation (“Finish Line”), and Headwind, Inc., a Tennessee corporation and a wholly-owned subsidiary of Finish Line
(“Merger Sub”). Under the terms of the Merger Agreement, Merger Sub will be merged with and into the Company, with the Company continuing as the
surviving corporation and a subsidiary of Finish Line (the “Merger”). Other than the Merger Agreement, there is no material relationship between the
Company and either Finish Line or Merger Sub.

     At the effective time of the Merger (the “Effective Time”), each outstanding share of common stock, par value $1.00 per share, of the Company (including
the associated preferred stock purchase rights granted pursuant to the Company’s shareholder rights plan, “Common Stock”), other than shares owned by the
Company, Merger Sub or by Finish Line, will be cancelled and converted into the right to receive $54.50 in cash, without interest. At the Effective Time, the
vesting of each outstanding option will be accelerated in full, and each such option will be cancelled and converted into the right to receive in cash, without
interest and less applicable withholding taxes, equal to the product of (a) the excess of $54.50 over the exercise price per share of Common Stock for such
option and (b) the number of shares of Common Stock then subject to such option. Additionally, all restricted shares under the Company’s equity plans will be
vested in full immediately prior to the Effective Time.

     Each issued and outstanding share of the Company’s preferred stock will remain outstanding following the Effective Time. However, Finish Line has
informed the Company that it currently intends to redeem any redeemable shares of preferred stock that have not converted into Common Stock, if applicable,
after the Effective Time in accordance with the Company’s charter. Additionally, Finish Line has informed the Company that it may commence a tender offer
and consent solicitation (the “Tender Offer”) with respect to the approximately 60,000 outstanding shares of the Company’s employees’ subordinated
convertible preferred stock, which are currently not redeemable (the “Employee Preferred Stock”), at $54.50 per share that is conditioned on (i) the
consummation of the Merger and (ii) the tendering holders of the Employee Preferred Stock granting proxies to vote in favor of the Merger and an
amendment to the Company’s charter (the “Amendment”) to allow for the redemption of the Employee Preferred Stock after the consummation of the Merger
at $54.50 per share. However, neither the making of nor consummation of the Tender Offer, nor the approval of the Company’s shareholders of the
Amendment, shall be a condition to the closing of the Merger for the Company, Finish Line or Merger Sub. The Company has agreed to recommend the
adoption of the Amendment to its shareholders and to include the Amendment in the Company’s proxy statement relating to the Merger Agreement.

     Pursuant to the Merger Agreement, the Company is subject to a “no shop” restriction on its ability to solicit third-party proposals, provide information and
engage in discussions with third parties relating to alternative business combination transactions. The no-shop provision is subject to a “fiduciary-out”
provision that allows the Company, prior to obtaining shareholder approval of the Merger, to provide information and participate in discussions with respect
to a third party proposal that its board of directors (1) determines in good faith, after consultation with advisors, is a “superior proposal,” as defined in the
Merger Agreement, and (2) determines that its failure to pursue (by furnishing information or engaging in discussions) would be inconsistent with its
fiduciary duties.

     The Merger Agreement may be terminated upon certain circumstances, including if the Company’s Board of Directors determines in good faith that it has
received a superior proposal and otherwise complies with certain terms of the Merger Agreement. The Merger Agreement provides that, upon the termination
of the Merger Agreement, under specified circumstances, the Company will be required to pay Finish Line, as a sole remedy in such circumstances, a
termination fee of $46 million and up to $10 million of documented expenses and fees (including reasonable attorneys’ fees) incurred by

 



 

Finish Line. Additionally, in the event the Company’s shareholders do not approve the Merger at the special meeting of shareholders convened for the
purposes of considering the Merger Agreement, the Company will be required to reimburse up to $10 million of documented expenses and fees (including
reasonable attorneys’ fees) incurred by Finish Line.

     Finish Line has obtained customary debt financing commitments for the transactions contemplated by the Merger Agreement, the aggregate proceeds of
which are expected to be, when added with other sources of capital available to Finish Line, sufficient for Finish Line to pay the aggregate Merger
consideration as well as all other fees and expenses associated with the transactions contemplated by the Merger Agreement. The conditions provided in the
debt financing commitment letter are generally tied to the closing conditions in the Merger Agreement being satisfied, including that there have occurred no
“Company Material Adverse Effect,” as defined in the Merger Agreement, and certain other limited representations and customary conditions. Consummation
of the Merger is not subject to a financing condition.

     The Merger Agreement contains customary representations and covenants, and the Merger is subject to customary closing conditions, including approval
of the Merger by the Company’s shareholders and expiration or termination of applicable waiting periods under the Hart-Scott-Rodino Antitrust
Improvements Act of 1976, as amended. The parties currently expect to close the transaction during the Fall of 2007.

     The foregoing summary of the proposed transactions and the Merger Agreement is subject to, and qualified in its entirety by, the full text of the Merger
Agreement attached hereto as Exhibit 2.1 and incorporated herein by reference.

     The Board of Directors of the Company engaged Goldman, Sachs & Co. (“Goldman Sachs”) to serve as financial advisor to the Board of Directors and to
render an opinion to the Board of Directors as to the fairness to the holders of the Company’s Common Stock, from a financial point of view, of the merger
consideration. On June 17, 2007, Goldman Sachs delivered an oral opinion to the Board of Directors that as of the date of the opinion and based on and
subject to the assumptions made, matters considered, qualifications and limitations set forth in the opinion, the merger consideration to be received by holders
of the Company’s Common Stock is fair to such holders from a financial point of view. The full text of the written opinion of Goldman Sachs, dated June 17,
2007, which sets forth assumptions made, procedures followed, matters considered and limitations on the review undertaken in connection with the opinion,
will be included in the Company’s proxy statement in connection with the Merger described below. Goldman Sachs provided its opinion for the information
and assistance of the Company’s board of directors in connection with its consideration of the Merger and the opinion was one of many factors taken into
consideration by the Company’s board of directors in making its determination to approve the Merger Agreement. The Goldman Sachs opinion is not a
recommendation as to how any holder of the Company’s common stock should vote with respect to the Merger or any other matter.

     The Merger Agreement has been included to provide investors and security holders with information regarding its terms. It is not intended to provide any
other factual information about the Company. The representations, warranties and covenants contained in the Merger Agreement were made only for purposes
of such agreement and as of specific dates, were solely for the benefit of the parties to such agreement, and may be subject to limitations agreed upon by the
contracting parties, including being qualified by confidential disclosures exchanged between the parties in connection with the execution of the Merger
Agreement. The representations and warranties may have been made for the purposes of allocating contractual risk between the parties to the agreement
instead of establishing these matters as facts, and may be subject to standards of materiality applicable to the contracting parties that differ from those
applicable to investors. Investors are not third-party beneficiaries under the Merger Agreement and should not rely on the representations, warranties and
covenants or any descriptions thereof as characterizations of the actual state of facts or condition of the Company or Finish Line or any of their

 



 

respective subsidiaries or affiliates. Moreover, information concerning the subject matter of the representations and warranties may change after the date of
the Merger Agreement, which subsequent information may or may not be fully reflected in the Company’s public disclosures.

Important Additional Information will be Filed with the SEC:

     In connection with the proposed Merger, the Company will prepare a proxy statement for the shareholders of the Company to be filed with the Securities
and Exchange Commission (the “SEC”). Before making any voting decision, the Company’s shareholders are urged to read the proxy statement regarding the
Merger and the related transactions carefully in its entirety when it becomes available because it will contain important information about the proposed
transaction. The Company’s shareholders and other interested parties will be able to obtain, without charge, a copy of the proxy statement (when available)
and other relevant documents filed with the SEC from the SEC’s website at http://www.sec.gov. The Company’s shareholders and other interested parties will
also be able to obtain, without charge, a copy of the proxy statement and other relevant documents (when available) by directing a request by mail or
telephone to Genesco Inc., 1415 Murfreesboro Road, Nashville, Tennessee, 37217-2895, telephone: (615) 367-7000, or from the Company’s website,
http://www.genesco.com.

     The Company and its directors and officers may be deemed to be participants in the solicitation of proxies from the Company’s shareholders with respect
to the Merger. Information about the Company’s directors and executive officers and their ownership of the Company’s Common Stock is set forth in the
proxy statement for the Company’s 2007 Annual Meeting of Shareholders, which was filed with the SEC on May 18, 2007. Shareholders and investors may
obtain additional information regarding the interests of the Company and its directors and executive officers in the Merger, which may be different from those
of the Company’s shareholders generally, by reading the proxy statement and other relevant documents regarding Merger, which will be filed with the SEC.

     The Tender Offer for the outstanding Employee Preferred Stock of the Company referred to in this Current Report on Form 8-K has not yet commenced.
This Current Report on Form 8-K is neither an offer to purchase nor a solicitation of an offer to sell any securities. In the event the Tender Offer is
commenced, the solicitation and the offer to buy the Employee Preferred Stock of the Company will be made solely by an offer to purchase and related letter
of transmittal to be disseminated to the holders of the Employee Preferred Stock upon the commencement of the Tender Offer. Holders of the Employee
Preferred Stock are advised to read the Offer to Purchase on Schedule TO that Finish Line intends to file with the SEC in the event the Tender Offer is
commenced and the solicitation/recommendation of the Board of Directors of the Company on Schedule 14D-9 that Genesco intends to file in the event the
Tender Offer is commenced, when they are available, because they will contain important information. The Offer to Purchase, the
Solicitation/Recommendation Statement and any other relevant documents filed with the SEC will be made available to holders of the Employee Preferred
Stock at no expense to them. These documents will also be available without charge at the SEC’s website at www.sec.gov.

Item 3.03. Material Modification to Rights of Security Holders.

     Immediately prior to the execution of the Merger Agreement, the Company amended the Amended and Restated Rights Agreement, dated as of August 28,
2000, between the Company and Computershare Trust Company, N.A., as successor to First Chicago Trust Company of New York (the “Rights Agreement”),
to render the Rights under the Rights Agreement inapplicable to either (i) the execution and delivery of the Merger Agreement, or the public announcement
thereof, or (ii) the consummation of transactions contemplated thereby, including the Merger.

     The foregoing description of the amendment to the Rights Agreement does not purport to be complete and is qualified in its entirety by reference to the full
text of the Amendment to the Rights Agreement, which is filed as Exhibit 4.1 hereto and is incorporated herein by reference.

 



 

Item 7.01. Regulation FD Disclosure.

     On June 18, 2007, the Company issued a joint press release with Finish Line announcing that they had entered into the Merger Agreement. A copy of the
press release is furnished as Exhibit 99.1 hereto.

Forward-Looking Statements

     Certain statements contained in this Current Report on Form 8-K regard matters that are not historical facts and are forward-looking statements within the
meaning of the “safe harbor” provisions of the Private Securities Litigation Reform Act of 1995, as amended, and the Securities Act of 1934, as amended, and
the rules promulgated pursuant to the Securities Act of 1933, as amended. Because such forward-looking statements contain risks and uncertainties, actual
results may differ materially from those expressed in or implied by such forward-looking statements. Factors that could cause actual results to differ
materially include, but are not limited to: (1) the occurrence of any event, change or other circumstances that could give rise to the termination of the Merger
Agreement; (2) the outcome of any legal proceedings that have been or may be instituted against the Company and others following announcement of the
proposal or the Merger Agreement; (3) the inability to complete the Merger due to the failure to obtain shareholder approval or the failure to satisfy other
conditions to the completion of the merger, including the expiration of the waiting period under the Hart-Scott-Rodino Antitrust Improvements Act 1976, as
amended, and the receipt of other required regulatory approvals; (4) the failure to obtain the necessary debt financing arrangements set forth in commitment
letters received in connection with the merger; (5) risks that the proposed transaction disrupts current plans and operations and the potential difficulties in
employee retention as a result of the Merger; (6) the ability to recognize the benefits of the Merger; (7) the amount of the costs, fees, expenses and charges
related to the merger and the actual terms of certain financings that will be obtained for the Merger; and (8) the impact of the substantial indebtedness
incurred to finance the consummation of the Merger. The businesses of Finish Line and the Company are also subject to a number of risks generally such as:
(1) changing consumer preferences; (2) the companies’ inability to successfully market their footwear, apparel, accessories and other merchandise; (3) price,
product and other competition from other retailers (including internet and direct manufacturer sales); (4) the unavailability of products; (5) the inability to
locate and obtain favorable lease terms for the companies’ stores; (6) the loss of key employees; (7) general economic conditions and adverse factors
impacting the retail athletic industry; (8) management of growth; and (9) other risks that are set forth in the “Risk Factors,” “Legal Proceedings” and
“Management Discussion and Analysis of Results of Operations and Financial Condition” sections of, and elsewhere in, the SEC filings of Finish Line and
the Company, copies of which may be obtained by contacting the investor relations departments of each company via their websites www.finishline.com and
www.genesco.com. Many of the factors that will determine the outcome of the subject matter of this Current Report on Form 8-K are beyond Finish Line’s
and the Company’s ability to control or predict. The Company undertakes no obligation to release publicly the results of any revisions to these forward-
looking statements that may be made to reflect events or circumstances after the date hereof or to reflect the occurrence of unanticipated events.

Item 9.01. Financial Statements and Exhibits.

(c) Exhibits:
   
Exhibit 2.1

 
Agreement and Plan of Merger, dated as of June 17, 2007, by and among the Company, The Finish Line, Inc. and Headwind,
Inc.*

   
Exhibit 4.1

 
Amendment, dated as of June 17, 2007, to the Amended and Restated Rights Agreement between the Company and
Computershare Trust Company, N.A., as successor to First Chicago Trust Company of New York

 



 

   
Exhibit 99.1  Press Release dated June 18, 2007
   
*

 
Schedules and exhibits omitted pursuant to Item 601(b)(2) of Regulation S-K. Finish Line agrees to furnish a supplemental copy
of any omitted schedule to the SEC upon request.

 



 

SIGNATURES

     Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the
undersigned hereunto duly authorized.
     
 GENESCO, INC.

  

 By:  /s/ Roger G. Sisson   
  Name:  Roger G. Sisson  

  Title:  Senior Vice President, Secretary and
General Counsel  

 

Date: June 18, 2007
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AGREEMENT AND PLAN OF MERGER

     THIS AGREEMENT AND PLAN OF MERGER (the “Agreement”), dated as of June 17, 2007, is by and among The Finish Line, Inc. (“Parent”), an
Indiana corporation, Headwind, Inc. (“Merger Sub”), a newly-formed Tennessee corporation and a direct wholly-owned subsidiary of Parent, and Genesco
Inc. (the “Company”), a Tennessee corporation.

     WHEREAS, the Board of Directors of the Company (the “Company Board of Directors”) has (i) determined that it is in the best interests of the Company
and the shareholders of the Company, and has approved and declared it advisable for the Company, to enter into this Agreement with Parent and Merger Sub
providing for the merger of Merger Sub with and into the Company in accordance with the Tennessee Business Corporation Act (the “TBCA”), upon the
terms and subject to the conditions set forth herein, and (ii) resolved to recommend adoption of this Agreement by the shareholders of the Company;

     WHEREAS, the Boards of Directors of Parent and Merger Sub have each approved and declared it advisable to enter into this Agreement providing for
the Merger in accordance with the Indiana Business Corporation Law and the TBCA, upon the terms and conditions set forth herein;

     WHEREAS, as a condition and material inducement to the Company’s willingness to enter into this Agreement, Parent and the Lender have delivered to
the Company the Commitment Letter with respect to the Financing; and

     WHEREAS, the Company, Parent and Merger Sub desire to make certain representations, warranties, covenants and agreements in connection with the
Merger and the other transactions contemplated hereby and also to prescribe various conditions to the Merger.

     NOW, THEREFORE, in consideration of the foregoing and the respective covenants, agreements, representations and warranties herein contained, the
parties hereto, intending to be legally bound, hereby agree as follows:

     Section 1. The Merger.

     Section 1.1 The Merger; Effects of the Merger.

          (a) At the Effective Time, upon the terms and subject to the conditions of this Agreement, and in accordance with the TBCA and other applicable
Tennessee law, the Company and Merger Sub shall consummate a merger (the “Merger”) pursuant to which Merger Sub shall be merged with and into the
Company, and the Company shall continue as the surviving corporation of the Merger (sometimes hereinafter referred to as, the “Surviving Corporation”).

          (b) The Merger shall have the effects set forth in the Articles of Merger and in the applicable provisions of the TBCA and this Agreement. Without
limiting the generality of the foregoing, and subject thereto, at the Effective Time: (i) Merger Sub shall be merged with and into the Company, and the
separate corporate existence of Merger Sub shall thereupon cease; (ii) the Surviving Corporation shall continue to be governed by the laws of the State of

 



 

Tennessee; (iii) the corporate existence of the Surviving Corporation with all its property, rights, privileges, immunities, powers and franchises shall continue
unaffected by the Merger; and (iv) all the property, rights, privileges, immunities, powers and franchises of the Company and Merger Sub shall be vested in
the Surviving Corporation, and all debts, liabilities and duties of the Company and Merger Sub shall become the debts, liabilities and duties of the Surviving
Corporation.

          (c) The charter of the Company in effect at the Effective Time shall be the charter of the Surviving Corporation until thereafter changed or amended as
provided therein, by the TBCA or pursuant to any amendment approved by the shareholders of the Company at the Company Shareholders Meeting,
consistent with the obligations set forth in Section 6.5.

          (d) The bylaws of Merger Sub, as in effect immediately prior to the Effective Time and substantially in the form attached hereto as Exhibit A, shall be
the bylaws of the Surviving Corporation, except as to the name of the Surviving Corporation, until thereafter amended as provided by the TBCA, the charter
of the Surviving Corporation and such bylaws, consistent with the obligations set forth in Section 6.5.

     Section 1.2 Closing. The closing of the Merger (the “Closing”) will take place at 11:00 a.m. (New York time) on a date to be specified by the parties, such
date to be no later than the second business day after satisfaction or waiver of all of the conditions set forth in Section 7 capable of satisfaction prior to the
Closing (it being understood that the occurrence of the Closing shall remain subject to the satisfaction or waiver of the conditions that by their terms are to be
satisfied at Closing), at the offices of Bass, Berry & Sims PLC, 315 Deaderick Street, Suite 2700, Nashville, Tennessee 37238, unless another time, date
and/or place is agreed to in writing by the parties hereto. The date on which the Closing occurs is referred to in this Agreement as the “Closing Date.”

     Section 1.3 Effective Time. At the Closing, Parent, Merger Sub and the Company shall cause the Merger to be consummated by executing and filing
articles of merger (the “Articles of Merger”) with the Secretary of State of the State of Tennessee as provided in the TBCA. The Merger shall become
effective at the time and date on which the Articles of Merger have been duly filed with the Secretary of State of the State of Tennessee or such later time and
date as is specified in the Articles of Merger, such time referred to herein as the “Effective Time.” Parent, Merger Sub and the Company shall make all other
filings or recordings required under the TBCA or other applicable Tennessee law in connection with the Merger.

     Section 1.4 Directors and Officers of the Surviving Corporation. The directors of Merger Sub immediately prior to the Effective Time shall, from and after
the Effective Time, be the directors of the Surviving Corporation, and the officers of the Company immediately prior to the Effective Time shall, from and
after the Effective Time, be the officers of the Surviving Corporation, in each case until their respective successors shall have been duly elected, designated or
qualified, or until their earlier death, resignation or removal in accordance with the Surviving Corporation’s charter and bylaws.
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     Section 2. Conversion of Securities.

     Section 2.1 Conversion of Securities. At the Effective Time, by virtue of the Merger and without any action on the part of the Company, Merger Sub or the
holders of any shares of outstanding common stock of the Company, par value $1.00 per share (“Company Common Stock”), or the other securities described
below:

          (a) Conversion of Shares of Company Common Stock. Each issued and outstanding share of Company Common Stock (other than shares of Company
Common Stock to be cancelled in accordance with Section 2.1(d)), together with the associated Company Rights, shall be cancelled and converted into the
right to receive $54.50 in cash, without interest (the “Per Share Price”), payable to the holder thereof (the “Merger Consideration”), upon the surrender in
accordance with Section 2.4 of the certificate that formerly evidenced such shares, or as otherwise specified for Book-Entry Shares. From and after the
Effective Time, all such shares of Company Common Stock, including the associated Company Rights, shall no longer be outstanding and shall automatically
be cancelled and retired and shall cease to exist, and each holder of Book-Entry Shares or a certificate representing any such shares of Company Common
Stock, including the associated Company Rights, shall cease to have any rights with respect thereto, except the right, subject to Section 2.4 and Section 2.5, to
receive the applicable Merger Consideration therefor.

          (b) Merger Sub Common Stock. Each issued and outstanding share of common stock of Merger Sub outstanding immediately prior to the Effective
Time shall be converted into, be exchanged for and become 1,000,000 validly issued, fully paid and nonassessable shares of common stock of the Surviving
Corporation. From and after the Effective Time, all certificates representing the common stock of Merger Sub shall be deemed for all purposes to represent
the number of shares of common stock of the Surviving Corporation into which they were converted in accordance with the immediately preceding sentence.

          (c) Preferred Stock. Each issued and outstanding share of Company Preferred Stock outstanding immediately prior to the Effective Time, including
those subject to a Company redemption notice with a redemption date after the Effective Time, shall remain issued and outstanding with the same
designation, rights, privileges and preferences as set forth in the Surviving Corporation’s charter.

          (d) Cancellation of Company and Parent-Owned Stock. All shares of Company Common Stock and Company Preferred Stock that are owned by the
Company or any Company Subsidiary as treasury stock and any shares of Company Common Stock owned by Parent or Merger Sub immediately prior to the
Effective Time shall automatically be cancelled and retired and shall cease to exist, and no consideration shall be delivered in exchange therefor.

          (e) Adjustments. So long as such transaction is otherwise permitted pursuant to the terms of this Agreement, the Per Share Price shall be appropriately
adjusted for any stock dividend (other than the payment or accrual of regular quarterly cash dividends), stock split, recapitalization, reclassification or like
transaction affecting the Company Common Stock after the date hereof and prior to the Effective Time.
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          (f) Convertible Debentures. The 4.125% Convertible Subordinated Debentures due 2023 (the “Convertible Debentures”) issued by the Company and
under that certain indenture dated as of June 24, 2003, between the Company and The Bank of New York (the “Indenture”), and outstanding immediately
prior to the Effective Time, by virtue of the Merger and the terms of the Indenture and a supplemental indenture required to be entered into upon the Merger
under the terms of the Indenture (the “Supplemental Indenture”), will not be convertible at or after the Effective Time into shares of Company Common
Stock, and following the Effective Time, the Convertible Debentures will be convertible, pursuant to the terms of the Indenture and the Supplemental
Indenture, into cash in an amount equal to the product of (i) the Per Share Price times (ii) the number of shares of Company Common Stock into which the
Convertible Debentures could have been converted as of the Effective Time, including fractional shares. Parent shall, and shall cause the Surviving
Corporation to, at all times from and after the Effective Time maintain sufficient funds to satisfy its obligations to holders of Convertible Debentures upon the
conversion thereof as described in this Section 2.1(f).

     Section 2.2 Dissenting Shares.

          (a) Notwithstanding anything in this Agreement to the contrary, shares of Company Preferred Stock that are issued and outstanding immediately prior
to the Effective Time and which are held by holders of shares of Company Preferred Stock who are entitled to demand and who have properly demanded and
perfected their rights to be paid the “fair value” of such shares in accordance with Title 48, Chapter 23 of the TBCA (the “Dissenting Shares”) shall be
entitled to only such rights, if any, as are granted by Title 48, Chapter 23 of the TBCA; provided, however, that if any such holder shall fail to perfect or shall
effectively waive, withdraw or lose such holder’s rights under Title 48, Chapter 23 of the TBCA, such holder’s shares of Company Preferred Stock shall
thereupon cease to be Dissenting Shares.

          (b) The Company shall give Parent (i) prompt notice of any appraisal demands received by the Company, withdrawals thereof and any other
instruments served pursuant to the applicable section of the TBCA and received by the Company and (ii) the opportunity to participate in all negotiations and
proceedings with respect to the exercise of appraisal rights under the TBCA. The Company shall not, except with the prior written consent of Parent or as
otherwise required by applicable Law, make any payment with respect to or settle or offer to settle any such demands.

          (c) Dissenters’ rights under the TBCA are not available to the holders of Company Common Stock for the transactions contemplated by this
Agreement.

     Section 2.3 Company Options, Restricted Shares and ESPP. Except to the extent otherwise agreed in writing by the Company and Parent prior to the
Effective Time:

          (a) The Company shall take all action necessary to ensure that, (i) immediately prior to the Effective Time, each outstanding option to acquire shares of
Company Common Stock (“Company Options”) granted under the Company’s Amended and Restated 1996 Stock Incentive Plan and 2005 Equity Incentive
Plan (collectively, the “Equity Incentive Plans”), shall become fully vested and exercisable (without regard to whether the Company Options are then vested
or exercisable), (ii) at the Effective Time, all Company Options not
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theretofore exercised shall be cancelled and, in exchange therefor, converted into the right to receive a cash payment from the Surviving Corporation in an
amount equal to the product of (x) the excess, if any, of the Per Share Price over the exercise price of each such Company Option and (y) the number of
shares of Company Common Stock subject to such option to the extent not previously exercised (such payment, if any, to be net of applicable Taxes withheld
pursuant to Section 2.5), and (iii) after the Effective Time, any such cancelled Company Option shall no longer be exercisable by the former holder thereof,
but shall only entitle such holder to the payment described in subsection (ii) without interest.

          (b) The Company shall take all action necessary to ensure that, (i) immediately prior to the Effective Time, each share of Company Common Stock
granted subject to vesting or other lapse restrictions pursuant to any Equity Incentive Plan (collectively, “Restricted Shares”) which is outstanding
immediately prior to the Effective Time shall vest and become free of such restrictions (without regard to whether the Restricted Shares are then vested or the
applicable restrictions have then lapsed) and (ii) at the Effective Time, the holder thereof shall be entitled to receive the Per Share Price with respect to each
such Restricted Share, less any applicable Taxes withheld pursuant to Section 2.5.

          (c) The Company shall take all action necessary to ensure that, (i) the Company’s Amended and Restated Employee Stock Purchase Plan (the “ESPP”
and, together with the Equity Incentive Plans, the “Equity Plans”) is, and that all offering periods in progress under the ESPP are, terminated immediately
prior to the Effective Time (or another date prior to the Effective Time date designated by the Company for administrative convenience), (ii) with respect to
persons participating in the ESPP on the date on which the offering periods cease and the ESPP terminates (and who have not withdrawn from or otherwise
ceased participation in the ESPP prior to such date), accumulated contributions will be deemed to have been applied on such date to the purchase of Company
Common Stock in accordance with the ESPP’s terms (treating the date of termination as the last day of the relevant offering period), and each such share of
Company Common Stock will be deemed to have been cancelled and converted into the right to receive the Merger Consideration, such that, as of the
Effective Time, on a net basis, each participant shall be entitled to receive, without interest and less any applicable Taxes withheld pursuant to Section 2.5,
(A) a refund by the Company of all deferrals made to the ESPP by the participant during the applicable existing salary deferral periods, to the extent such
deferrals have not been applied to the purchase of Company Common Stock in accordance with the ESPP’s terms, and (B) an amount in cash equal to the
excess of (1) the product of (x) the number of shares of Company Common Stock that the participant is deemed to have acquired pursuant to the terms of the
ESPP and (y) the Per Share Price, over (2) the aggregate amount of the participant’s purchase price deemed to have been paid in connection with the deemed
purchase, and (iii) there are no outstanding rights of participants under the ESPP following the Effective Time. The aggregate amount specified in
Sections 2.3(a), (b) and (c) with respect to the Company Options, Restricted Shares and “Options” pursuant to the ESPP (“ESPP Options”) is referred to
herein as the “Cash Out Amount.”

          (d) The Company shall take all action necessary to ensure that, as of the Effective Time, the Equity Plans shall terminate and that no person shall have
any right under the Equity Plans, except as set forth herein.
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          (e) At or promptly after the Effective Time, the Surviving Corporation shall, and Parent shall cause the Surviving Corporation to, deliver the applicable
Cash Out Amount to the holders of Company Options, Restricted Shares and ESPP Options, without interest and less any applicable withholding Taxes. If for
any reason the Surviving Corporation does not have adequate freely available and unrestricted cash to pay the aggregate Cash Out Amount, (i) Parent shall
promptly fund the Surviving Corporation with additional cash sufficient to make all required payments to the holders of Company Options, Restricted Shares
and ESPP Options in respect of the Cash Out Amount and (ii) Parent and the Surviving Corporation shall in any event be liable for payment thereof. Parent
shall, and shall cause the Surviving Corporation to, at all times from and after the Effective Time maintain sufficient funds to satisfy its obligations to holders
of Company Options, Restricted Shares and ESPP Options in respect of the Cash Out Amount pursuant to this Section 2.3.

     Section 2.4 Exchange of Certificates and Book-Entry Shares.

          (a) Paying Agent. Prior to the Effective Time, Parent shall designate a bank or trust company reasonably acceptable to Company to act as paying agent
for the holders of shares of Company Common Stock, including associated Company Rights, in connection with the Merger (the “Paying Agent”) and to
receive the funds to which holders of shares of Company Common Stock will become entitled pursuant to Section 2.1. At or prior to the Effective Time,
Parent shall provide, or shall cause to be provided, to the Paying Agent cash necessary to pay for the shares of Company Common Stock to be converted into
the right to receive the Merger Consideration (such cash being hereinafter referred to as the “Exchange Fund”). If for any reason the Exchange Fund is
inadequate to pay the amounts to which holders of shares of Company Common Stock shall be entitled under Section 2.1, Parent shall, or shall cause the
Surviving Corporation to, promptly deposit additional cash with the Paying Agent sufficient to make all payments of Merger Consideration, and Parent and
the Surviving Corporation shall in any event be liable for payment thereof.

          (b) Exchange Procedures. As soon as reasonably practicable after the Effective Time, the Surviving Corporation shall cause to be mailed to each
(i) record holder, as of the Effective Time, of an outstanding certificate or certificates which immediately prior to the Effective Time represented shares of the
Company Common Stock (the “Certificates”) or (ii) holder, as of the Effective Time, of shares of Company Common Stock represented by book-entry
(“Book-Entry Shares”), a form of letter of transmittal (which shall be in customary form and shall specify that delivery shall be effected, and risk of loss and
title to the Certificates held by such person shall pass, only, subject to Section 2.4(c), upon delivery of the Certificates to the Paying Agent) and/or instructions
for use in effecting the surrender of the Certificates or Book-Entry Shares for payment of the Merger Consideration therefor. Upon surrender to the Paying
Agent of a Certificate or Book-Entry Shares for cancellation, together with such letter of transmittal, duly completed and validly executed in accordance with
the instructions thereto, and/or such other documents as may be reasonably required pursuant to such instructions, the holder of such Certificate or Book-
Entry Shares shall be entitled to receive in exchange therefor the Merger Consideration for each share formerly represented by such Certificate or Book-Entry
Shares, as applicable, and such Certificate or applicable book-entry shall then be canceled. No interest shall be paid or accrued for the benefit of holders of the
Certificates or Book-Entry Shares on the Merger Consideration payable in respect of the Certificates or Book-Entry Shares.
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Until surrendered for cancellation as contemplated by this Section 2.4(b), each Certificate and each Book-Entry Share shall be deemed at any time after the
Effective Time to represent only the right to receive upon such surrender the applicable Merger Consideration as contemplated by this Section 2.

          (c) Lost Certificates. If any Certificate has been lost, stolen, defaced or destroyed, upon the making of an affidavit of that fact by the person claiming
such Certificate to be lost, stolen, defaced or destroyed and, if required by the Surviving Corporation, the posting by such person of a bond in such amount as
the Surviving Corporation may reasonably direct as indemnity against any claim that may be made against it or Parent with respect to such Certificate, the
Paying Agent shall issue in exchange for such lost, stolen or destroyed Certificate the applicable Merger Consideration with respect thereto without interest.

          (d) Transfer Books; No Further Ownership Rights in Shares of Company Common Stock. At the Effective Time, the stock transfer books of the
Company with respect to the Company Common Stock will be closed and thereafter there will be no further registration of transfers of shares of Company
Common Stock on the records of the Company. From and after the Effective Time, the holders of Book-Entry Shares and the holders of Certificates
evidencing ownership of shares of Company Common Stock outstanding immediately prior to the Effective Time shall cease to have any rights with respect
to such shares of Company Common Stock, except as otherwise provided for herein or by applicable Law. If, after the Effective Time, Certificates or Book-
Entry Shares are presented to the Surviving Corporation for any reason, they shall be cancelled against delivery of the Merger Consideration as provided in
this Section 2 without interest.

          (e) Termination of Exchange Fund. At any time following the date that is one year after the Effective Time, the Surviving Corporation shall be entitled
to require the Paying Agent to deliver to it any funds (including any interest received with respect thereto) made available to the Paying Agent and not
disbursed (or for which disbursement is pending subject only to the Paying Agent’s routine administrative procedures) to holders of Certificates or Book-
Entry Shares, and thereafter such holders shall be entitled to look only to the Surviving Corporation (subject to abandoned property, escheat or similar Laws)
only as general creditors thereof with respect to the Merger Consideration payable upon due surrender of their Certificates or Book-Entry Shares, without any
interest thereon.

          (f) No Liability. None of Parent, the Surviving Corporation or the Paying Agent shall be liable to any holder of a Certificate or a Book-Entry Share for
Merger Consideration delivered to a public official pursuant to any applicable abandoned property, escheat or similar Law.

     Section 2.5 Withholding. Each of Parent, Company and the Surviving Corporation is entitled to deduct and withhold, or cause the Paying Agent to deduct
and withhold, from any amounts payable or otherwise deliverable pursuant to this Agreement to any holder or former holder of shares of Company Common
Stock (including Restricted Shares), Company Options or ESPP Options such amounts as are required to be deducted or withheld therefrom under the Internal
Revenue Code of 1986, as amended (the “Code”), or any provision of state, local or foreign Tax Law or under any other applicable legal requirement. To the
extent such amounts
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are so deducted or withheld, such amounts shall be treated for all purposes under this Agreement as having been paid to the person to whom such amounts
would otherwise have been paid.

     Section 2.6 Transfer Taxes. If payment of the Merger Consideration payable to a holder of shares of Company Common Stock pursuant to the Merger is to
be made to a person other than the person in whose name the surrendered Certificate or Book-Entry Share is registered, it shall be a condition of payment that
the Certificate or Book-Entry Share so surrendered shall be properly endorsed or shall be otherwise in proper form for transfer and that the person requesting
such payment shall have paid all transfer and other Taxes required by reason of the payment of the Merger Consideration to a person other than the registered
holder of the Certificate or Book-Entry Share surrendered (or shall have established to the reasonable satisfaction of Parent that such Tax either has been paid
or is not applicable).

     Section 3. Representations and Warranties of Company. Except (i) as set forth in the disclosure schedule delivered by the Company to Parent on the
date hereof (the “Company Disclosure Schedule”) or (ii) as disclosed in reasonable detail in any form, report, schedule, registration, statement, certification or
other document filed with, or furnished to, the SEC prior to the date hereof, the Company hereby makes the representations and warranties set forth in this
Section 3 to Parent and Merger Sub. The section numbers of the Company Disclosure Schedule are numbered to correspond to the section numbers of this
Agreement to which they refer. Any information set forth in one section of the Company Disclosure Schedule will be deemed to apply to each other section or
subsection of this Agreement to which its relevance is reasonably apparent.

     Section 3.1 Organization and Qualification.

          (a) Each of the Company and each subsidiary of the Company (all such Company subsidiaries being, collectively, the “Company Subsidiaries”) is a
corporation or other legal entity duly organized, validly existing and in good standing (with respect to jurisdictions that recognize the concept of good
standing) under the federal, state, local or foreign laws, statutes, regulations, rules, ordinances, judgments, decrees, orders, writs and injunctions (collectively,
“Laws”) of any court or any nation, government, state or other political subdivision thereof and any entity exercising executive, legislative, judicial,
regulatory or administrative functions of, or pertaining to, government (“Governmental Entity”) of its jurisdiction of organization and has the requisite
corporate or similar power and authority to own, lease and operate its properties and assets it purports to own and to carry on its business as now being
conducted, except as has not had, individually or in the aggregate, a Company Material Adverse Effect. The Company and each Company Subsidiary is
qualified or otherwise authorized to transact business as a foreign corporation or other organization in all jurisdictions where the nature of their business or
the ownership, leasing or operation of their properties make such qualification or authorization necessary, except for jurisdictions in which the failure to be so
qualified or authorized has not had, individually or in the aggregate, a Company Material Adverse Effect. “Company Material Adverse Effect” shall mean any
event, circumstance, change or effect that, individually or in the aggregate, is materially adverse to the business, condition (financial or otherwise), assets,
liabilities or results of operations of the Company and the Company Subsidiaries, taken as a whole; provided, however, that none of the following shall
constitute, or shall be considered in determining whether there has occurred, and no event,
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circumstance, change or effect resulting from or arising out of any of the following shall constitute, a Company Material Adverse Effect: (A) the
announcement of the execution of this Agreement or the pendency of consummation of the Merger (including the threatened or actual impact on relationships
of the Company and the Company Subsidiaries with customers, vendors, suppliers, distributors, landlords or employees (including the threatened or actual
termination, suspension, modification or reduction of such relationships)); (B) changes in the national or world economy or financial markets as a whole or
changes in general economic conditions that affect the industries in which the Company and the Company Subsidiaries conduct their business, so long as such
changes or conditions do not adversely affect the Company and the Company Subsidiaries, taken as a whole, in a materially disproportionate manner relative
to other similarly situated participants in the industries or markets in which they operate; (C) any change in applicable Law, rule or regulation or GAAP or
interpretation thereof after the date hereof, so long as such changes do not adversely affect the Company and the Company Subsidiaries, taken as a whole, in a
materially disproportionate manner relative to other similarly situated participants in the industries or markets in which they operate; (D) the failure, in and of
itself, of the Company to meet any published or internally prepared estimates of revenues, earnings or other financial projections, performance measures or
operating statistics; provided, however, that the facts and circumstances underlying any such failure may, except as may be provided in subsection (A), (B),
(C), (E), (F) and (G) of this definition, be considered in determining whether a Company Material Adverse Effect has occurred; (E) a decline in the price, or a
change in the trading volume, of the Company Common Stock on the New York Stock Exchange (“NYSE”) or the Chicago Stock Exchange (“CHX”);
(F) compliance with the terms of, and taking any action required by, this Agreement, or taking or not taking any actions at the request of, or with the consent
of, Parent; and (G) acts or omissions of Parent or Merger Sub after the date of this Agreement (other than actions or omissions specifically contemplated by
this Agreement).

          (b) The Company has made available to Parent true, correct and complete copies of the charter and bylaws, or other organizational documents, of the
Company and each Company Subsidiary set forth in Section 3.4(a) of the Company Disclosure Schedule as presently in effect. The Company is not in
violation of its charter or bylaws. The Company Subsidiaries are not in violation of their respective articles of organization, charter, bylaws or other
organizational documents.

     Section 3.2 Authority. The Company has all necessary corporate power and authority to enter into, execute and deliver this Agreement and each
instrument required hereby to be executed and delivered by it at the Closing and, subject in the case of consummation of the Merger to the adoption of this
Agreement by the requisite holders of Company Common Stock and the Company Preferred Stock, to perform its obligations hereunder and thereunder and
consummate the Merger and the other transactions contemplated hereby. The execution, delivery and performance of this Agreement and each instrument
required hereby to be executed and delivered at the Closing by the Company and the consummation by the Company of the Merger and the other transactions
contemplated hereby have been duly and validly authorized by all necessary corporate action and no other corporate proceedings on the part of the Company
are necessary to authorize this Agreement or to consummate the Merger and the other transactions contemplated hereby (other than approval of this
Agreement by the requisite holders of Company Common Stock and the Company Preferred Stock and the filing with the Secretary of
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State of the State of Tennessee of the Articles of Merger as required by the TBCA). This Agreement has been duly and validly executed and delivered by the
Company and, assuming the due authorization, execution and delivery hereof by Parent and Merger Sub, constitutes a legal, valid and binding obligation of
the Company enforceable against the Company in accordance with its terms, except to the extent that enforcement of the rights and remedies created hereby is
subject to bankruptcy, insolvency, reorganization, moratorium and other similar Laws of general application affecting the rights and remedies of creditors and
to general principles of equity (regardless of whether enforceability is considered in a proceeding in equity or at law).

     Section 3.3 Capitalization.

          (a) The authorized capital stock of the Company consists of (i) 80,000,000 shares of Company Common Stock, of which, as of June 2, 2007,
22,773,767 shares (including an aggregate of 400,994 Restricted Shares for which the restrictions have not lapsed) were issued and outstanding, net of any
shares held in the treasury of the Company, and (ii) 13,503,315 shares of Company preferred stock (collectively, “Company Preferred Stock”), of which, as of
June 2, 2007, 147,896 shares were issued and outstanding and no shares were held in the treasury of the Company. Section 3.3(a) of the Company Disclosure
Schedule sets forth, as of June 2, 2007, the classes and series and number of authorized shares of each class and series of Company Preferred Stock, the
number of issued and outstanding shares of each class and series of Company Preferred Stock, and, as of June 2, 2007, the per share redemption amount and
conversion ratio of each class and series of issued and outstanding Company Preferred Stock. Except as set forth in Section 3.3(a) of the Company Disclosure
Schedule, all of the issued and outstanding shares of Company Common Stock and Company Preferred Stock are duly authorized, validly issued, fully paid
and nonassessable, and, other than Company Rights, were issued free of any preemptive (or similar) rights. Except as set forth in Section 3.3(a) of the
Company Disclosure Schedule, as of the date of this Agreement, the Company has no pending redemption notices in connection with any shares of the
Company Preferred Stock.

          (b) As of June 2, 2007, there is $86,250,000 in aggregate principal amount of Convertible Debentures outstanding (excluding those Convertible
Debentures that are held by the Company). As of June 2, 2007, each $1,000 in aggregate principal amount of Convertible Debentures is entitled to be
converted to 45.2080 shares of Company Common Stock.

          (c) As of June 2, 2007, the Company has reserved 2,153,361 shares of Company Common Stock for issuance pursuant to all of the Equity Incentive
Plans, of which Company Options to purchase 1,147,916 shares of Company Common Stock were outstanding as of June 2, 2007, and 394,199 shares remain
available for grant as of such date. The maximum remaining number of shares of Company Common Stock authorized for purchase under the ESPP, as of
June 2, 2007, is 333,722 shares. All shares of Company Common Stock reserved for issuance as specified above, upon issuance on the terms and conditions
specified in the instruments pursuant to which they are issuable, shall be duly authorized, validly issued, fully paid and nonassessable and, other than
Company Rights, will not be issued subject to any preemptive (or similar) rights. To the extent any Company Options were exercised after June 2, 2007 and
before the date of this Agreement, the Company has received the exercise price (or other applicable consideration) for such exercised Company Options in
accordance with the terms of such Company Options.
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          (d) At the Effective Time, there will not be any shares of Company Common Stock, Company Preferred Stock or Restricted Shares issued and
outstanding, except for (i) shares of Company Common Stock, Company Preferred Stock and Restricted Shares indicated in Section 3.3(a) as issued and
outstanding as of June 2, 2007, (ii) shares of Company Common Stock issued after June 2, 2007 upon the exercise of Company Options or ESPP Options
outstanding as of June 2, 2007 and (iii) shares of Company Common Stock issued after June 2, 2007 upon the conversion of any shares of Company Preferred
Stock or any of the Convertible Debentures that were issued and outstanding as of June 2, 2007. Except as set forth on Section 3.3(d) of the Company
Disclosure Schedule, since June 2, 2007, (x) no Company Options or Restricted Shares have been issued and (y) there has been no change in the conversion
ratios of any of the Company Preferred Stock or the Convertible Debentures.

          (e) No registration rights involving the Company Common Stock will survive consummation of the Merger.

          (f) There are not authorized or outstanding any subscriptions, options, conversion or exchange rights, warrants, calls, repurchase or redemption
agreements, or other agreements, instruments, contracts, claims or commitments of any nature whatsoever obligating the Company or any Company
Subsidiary to issue, transfer, deliver, sell, repurchase or redeem, or cause to be issued, transferred, delivered, sold, repurchased or redeemed, additional shares
of the Company Common Stock or other securities of the Company or to make payments with respect to the value of any of the foregoing or obligating the
Company to grant, extend or enter into any such agreement or commitment, other than (i) Company Options and ESPP Options outstanding on June 2, 2007,
(ii) the rights (the “Company Rights”) issued pursuant to the Amended and Restated Rights Agreement, dated as of August 28, 2000 (the “Company Rights
Agreement”), between the Company and Computershare Trust Company, N.A. as successor to First Chicago Trust Company of New York, as rights agent, in
respect of which no Distribution Date (as defined in the Company Rights Agreement) has occurred, (iii) the Convertible Debentures outstanding on June 2,
2007, and (iv) Company Preferred Stock outstanding on June 2, 2007 having the rights, privileges and preferences as set forth in the Company’s charter.
There are no stockholder agreements, voting trusts, proxies or other agreements or instruments with respect to the voting of the capital stock of the Company
to which the Company or any of its officers or directors are a party and, to the knowledge of the Company, no other party is a party to any stockholder
agreements, voting trusts, proxies or other agreements or instruments with respect to the voting of the capital stock of the Company.

          (g) The Company has no outstanding bonds, debentures, notes or other indebtedness that have the right to vote (or which is convertible into, or
exchangeable for, securities having the right to vote) on any matters on which stockholders may vote, other than the Convertible Debentures.

          (h) The Company Common Stock, Employees’ Subordinated Convertible Preferred Stock, Subordinated Serial Preferred Stock, Series 1 and the
Company Rights constitute the only classes of securities of the Company registered under the Securities Exchange Act of 1934, as amended (together with the
rules and regulations promulgated thereunder, the “Exchange Act”).
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     Section 3.4 Company Subsidiaries.

          (a) Section 3.4(a) of the Company Disclosure Schedule sets forth a complete list of the names and jurisdictions of organization of each Company
Subsidiary. All issued and outstanding shares or other equity interests of each Company Subsidiary have been duly authorized, validly issued, are fully paid
and nonassessable and are owned directly or indirectly by the Company free and clear of any pledges, charges, liens, encumbrances, restrictions on the
transfer, voting or dividend rights, rights of first offer or first refusal, security interests or adverse rights or claims of any nature whatsoever (“Liens”), except
for (i) Liens for current taxes and assessments not yet past due or that are being contested in good faith, (ii) Liens imposed by applicable Law that would not,
individually or in the aggregate, have a Company Material Adverse Effect, or (iii) Liens imposed or granted pursuant to or in connection with the Company’s
existing credit facilities or other indebtedness. None of the Company Subsidiaries owns any shares of Company Common Stock.

          (b) There are not any authorized or outstanding subscriptions, options, conversion or exchange rights, warrants, calls, repurchase or redemption
agreements, or other agreements, claims, contracts or commitments of any nature whatsoever obligating any Company Subsidiary to issue, transfer, deliver,
sell, register, repurchase or redeem, or cause to be issued, transferred, delivered, sold, repurchased or redeemed, additional shares of the capital stock or other
securities of the Company Subsidiary or to make payments with respect to the value of any foregoing or obligating the Company Subsidiary to grant, extend
or enter into any such agreement.

     Section 3.5 SEC Filings; Financial Statements; Undisclosed Liabilities.

          (a) The Company has filed all forms, reports, registrations, statements, certifications and other documents required to be filed by it with, or furnished by
the Company to, the United States Securities and Exchange Commission (the “SEC”) for all periods beginning on or after January 31, 2004 (the “Company
SEC Reports”). The Company SEC Reports were prepared in accordance with the applicable requirements of the Exchange Act and the Securities Act of
1933, as amended (together with the rules and regulations promulgated thereunder, the “Securities Act”), and did not, as of their respective dates, contain any
untrue statement of a material fact or omit to state a material fact required to be stated or incorporated by reference therein or necessary to make the
statements therein, in light of the circumstances under which they were made, not misleading. As of the date of this Agreement, there are no outstanding or
unresolved comments in comment letters received from the SEC. As of the date hereof, to the Company’s knowledge, none of the Company SEC Reports is
the subject of ongoing SEC review. No Company Subsidiary is required to file any form, report, registration, statement or other document with the SEC.

          (b) The consolidated financial statements contained in the Company SEC Reports (including the related notes, where applicable) (the “Financial
Statements”) (i) present fairly, in all material respects, the consolidated financial condition and results of operations and cash flows and statements of
shareholders equity of the Company and its consolidated subsidiaries as of and for the periods presented therein (subject, in the case of unaudited quarterly
financial statements, to normal year-end adjustments and, with respect to pro forma
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financial statements, to the qualifications stated therein), (ii) have been prepared in all material respects in accordance with United States generally accepted
accounting principles (“GAAP”) applied on a consistent basis throughout the periods involved, except as otherwise indicated therein or, in the case of the
unaudited quarterly financial statements as permitted by Form 10-Q, and (iii) when filed complied as to form in all material respects with the rules and
regulations of the SEC with respect thereto. Since February 3, 2007, there has been no material change in the Company’s accounting methods or principles
that would be required to be disclosed in the Company’s financial statements in accordance with GAAP, except as described in the notes to such financial
statements. Except as would not be material to the Company and its Subsidiaries, taken as a whole, (i) management of the Company has implemented and
maintains disclosure controls and procedures (as defined in Rule 13a-15(e) of the Exchange Act) to ensure that material information relating to the Company,
including the consolidated Company Subsidiaries, is made known to the chief executive officer and the chief financial officer of the Company by others
within those entities, and (ii) the Company’s principal executive officer and principal financial officer have disclosed, based on their most recent evaluation of
internal control over financial reporting, to the Company’s auditors and the audit committee of the Company Board of Directors (or persons performing the
equivalent functions): (A) all significant deficiencies and material weaknesses within their knowledge in the design or operation of internal control over
financial reporting which are reasonably likely to adversely affect the Company’s ability to record, process, summarize and report financial information; and
(B) any fraud that involves management or other employees who have a significant role in the Company’s internal control over financial reporting. The
Company’s principal executive officer and principal financial officer have made, with respect to the Company SEC Reports, all certifications required by the
Sarbanes-Oxley Act of 2002 and any related rules and regulations promulgated by the SEC. As of the date hereof, the Company has not identified any
material weaknesses in the design or operation of the internal controls over financial reporting except as disclosed in the Company SEC Reports filed prior to
the date hereof. As of the date hereof, neither the Company nor any of the Company Subsidiaries has outstanding, or has arranged any outstanding,
“extensions of credit” to directors or executive officers of the Company or any Company Subsidiaries within the meaning of Section 402 of the Sarbanes-
Oxley Act of 2002.

          (c) Neither the Company nor any Company Subsidiary has any liabilities, whether accrued, absolute, contingent or otherwise, other than liabilities and
obligations (i) reflected or reserved against on the Financial Statements in accordance with GAAP or reasonably apparent from the notes or management’s
discussion and analysis related thereto, (ii) incurred in connection with the transactions contemplated herein or since the date of the most recently audited
Financial Statements in the ordinary course of business consistent with past practice, (iii) discharged or paid prior to the date of this Agreement, or (iv) that
are not, individually or in the aggregate, material to the Company and the Company Subsidiaries, taken as a whole.

     Section 3.6 Absence of Certain Changes or Events. Since February 3, 2007 through the date hereof, except as specifically contemplated by this Agreement
or set forth on Section 3.6 of the Company Disclosure Schedule, (i) there have not been any changes, events or circumstances of which the Company has
knowledge that have had, individually or in the aggregate, a Company Material Adverse Effect, and (ii) the Company and each Company Subsidiary has
conducted its respective business in the ordinary course of business, except for
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such actions as have not had, individually or in the aggregate, a Company Material Adverse Effect.

     Section 3.7 Compliance with Laws.

          (a) The Company and the Company Subsidiaries have obtained each federal, state, county, local or foreign governmental consent, license, permit,
registration, order, grant or other authorization of a Governmental Entity that is required for the operation of the business of the Company or any of the
Company Subsidiaries or the holding of any interest in any of its properties (collectively referred to herein as, the “Permits”), except where the failure to
have, or the suspension or cancellation of, any Permit has not had, individually or in the aggregate, a Company Material Adverse Effect. Except as has not
had, individually or in the aggregate, a Company Material Adverse Effect, (i) all of such Permits are valid and in full force and effect and neither the
Company nor any Company Subsidiary has violated the terms of such Permits, and (ii) no proceeding is pending or, to the knowledge of the Company,
threatened in writing to revoke, suspend, cancel, terminate, or adversely modify any Permit.

          (b) Except as has not had, individually or in the aggregate, a Company Material Adverse Effect, the Company and the Company Subsidiaries are in
compliance with, are not in default or violation of, and have not, to the knowledge of the Company, received any notice of non-compliance, default or
violation with respect to, any Laws applicable to the business of the Company and the Company Subsidiaries or to which any of its or their properties are
bound.

          (c) Neither the Company nor any Company Subsidiary is a party to, or has a legally binding commitment to enter into, any joint venture, off balance
sheet partnership or any similar contract (including any contract or arrangement relating to any transaction or relationship between or among the Company or
the Company Subsidiary, on the one hand, and any unconsolidated affiliate, including any structured finance, special purpose or limited purpose entity or
person, on the other hand or any “off balance sheet arrangements” (as defined in Item 303(a) of Regulation S-K under the Exchange Act)), where the purpose
or intended effect of such contract or arrangement is to avoid disclosure of any material transaction involving, or material liabilities of, the Company or any
Company Subsidiary in the Company’s published financial statements or other Company SEC Reports.

     Section 3.8 Claims, Actions and Proceedings. There are no outstanding orders, writs, judgments, injunctions, decrees or other requirements of any court or
arbitrator against the Company, any Company Subsidiary or any of their respective securities, assets or properties that would have, individually or in the
aggregate, a Company Material Adverse Effect. There are no actions, suits, claims, investigations, arbitrations, legal or administrative proceedings
(collectively, “Actions”) or any governmental investigations or inquiries pending or, to the knowledge of the Company, threatened, against the Company, the
Company Subsidiaries or any of their respective securities, assets or properties, except as would not have, individually or in the aggregate, a Company
Material Adverse Effect and other than Actions challenging this Agreement or the transactions contemplated hereby, or seeking to prohibit the Merger or
transactions contemplated hereby. As of the date hereof, there are no Actions pending or, to knowledge of the Company, overtly threatened, against the
Company or any Company
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Subsidiary challenging this Agreement or the transactions contemplated hereby, or seeking to prohibit the Merger.

     Section 3.9 Contracts and Other Agreements.

          (a) Except for this Agreement, or as set forth in Section 3.9(a) of the Company Disclosure Schedule or in the exhibit lists of any form, report, schedule,
registration, statement, certification or other document filed with, or furnished to, the SEC, neither the Company nor any Company Subsidiary is a party to or
bound by any note, bond, mortgage, indenture, contract, agreement, lease, license, Permit or other instrument or obligation (each, a “Contract”): (i) that would
be required to be filed by the Company as a “material contract” pursuant to Item 601(b)(10) of Regulation S-K under the Securities Act or disclosed on Form
8-K; (ii) that would obligate the Company or any Company Subsidiary to file a registration statement under the Securities Act, which filing has not yet been
made; (iii) that relates to indebtedness for borrowed money, guarantees of indebtedness for borrowed money, lines of credit (whether or not drawn), letters of
credit, capitalized lease or surety bonds that (x) have an outstanding principal amount in excess of $3,000,000 in the aggregate or (y) impose any Lien on any
shares of the Company Common Stock, Company Preferred Stock or Restricted Shares; (iv) that involves acquisition or disposition, directly or indirectly, of
assets of the Company or any other Person for aggregate consideration in excess of $3,000,000 and that involves continuing or contingent obligations of the
Company or the Company Subsidiaries that are material to the Company and the Company Subsidiaries taken as a whole or is not yet consummated; (v) that
involves acquisition or disposition, directly or indirectly (by merger or otherwise), of capital stock or other voting securities or equity interests of the
Company or any other Person for aggregate consideration in excess of $3,000,000 that involves continuing or contingent obligations of the Company or the
Company Subsidiaries that are material to the Company and the Company Subsidiaries taken as a whole or is not yet consummated; (vi) under which the
Company or any Company Subsidiary has advanced or loaned any funds in excess of $3,000,000 or has guaranteed any obligations of another person in
excess of $3,000,000, other than extensions of credit to customers or vendors in the ordinary course of business consistent with past practice; (vii) that relates
to any single or series of related capital expenditures by the Company or any Company Subsidiary in excess of $3,000,000 (other than purchase orders for the
purchase of inventory or real property leases); (viii) to which the Company or any Company Subsidiary is a party constituting a general or limited partnership,
a limited liability company or a joint venture (whether limited liability or other organizational form) or material alliance or similar arrangement that is
material to the business of the Company and the Company Subsidiaries, taken as a whole; and (ix) except as set forth on Section 3.14 of the Company
Disclosure Schedule, that relates to the issuance, offering, voting or pledge of any shares of the Company Common Stock, Company Preferred Stock or
Restricted Shares. Each such Contract described in clauses (i) through (ix) of this Section 3.9(a) is referred to herein as a “Material Contract.”

          (b) Except as has not had, individually or in the aggregate, a Company Material Adverse Effect, each of the Material Contracts is in full force and effect
and is valid and binding on the Company and each Company Subsidiary that is a party thereto and, to the knowledge of the Company, each other party
thereto, enforceable against such parties in accordance with their terms, except to the extent that enforcement of the rights and remedies
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created thereby is subject to bankruptcy, insolvency, reorganization, moratorium and other similar laws of general application affecting the rights and
remedies of creditors and to general principles of equity (regardless of whether enforceability is considered in a proceeding in equity or at law).

          (c) Except as has not had, individually or in the aggregate, a Company Material Adverse Effect, (i) neither the Company nor any Company Subsidiary
has breached, is in default under, or has received written notice of any breach of or default under, any Material Contract, and no event has occurred that with
the lapse of time or the giving of notice or both would constitute a default thereunder by the Company or any Company Subsidiary, and (ii) to the Company’s
knowledge, no other party to any Material Contract to which the Company or any Company Subsidiary is a party is in breach or violation of, or default under,
such Material Contract. A complete and correct copy, subject to redaction if required pursuant to the terms thereof or if required by applicable Law, of each
Material Contract has previously been made available by the Company to Parent or filed by the Company with the SEC.

     Section 3.10 Intellectual Property.

          (a) “Intellectual Property” means all intellectual property rights arising from or associated with the following, whether protected, created, or arising
under the laws of the United States or of any other jurisdiction: (i) trade names, trademarks and service marks (registered and unregistered), logos, designs
and other indicia of origin, domain names and other Internet addresses or identifiers, trade dress and similar rights, and applications (including intent to use
applications) to register any of the foregoing (collectively, “Trademarks”); (ii) patents and patent applications, including continuation, divisional,
continuation-in-part, reexamination and reissue patent applications, and any patents issuing therefrom (collectively, “Patents”); (iii) works of authorship
(whether published or unpublished), copyrights and registrations and applications therefor (collectively, “Copyrights”); (iv) know-how, inventions,
discoveries, improvements, concepts, ideas, methods, processes, designs, plans, schematics, technical data, specifications, research and development
information, technology and product roadmaps, compilations, databases, and other proprietary or confidential information, including customer lists, excluding
any Patents or Copyrights that may cover or protect any of the foregoing (collectively, “Trade Secrets”); (v) software, computer programs, algorithms, and
related documentation; and (vi) moral rights, publicity rights, and any other proprietary, intellectual or industrial property rights of any kind or nature.

          (b) Section 3.10(b) of the Company Disclosure Schedule sets forth a complete and accurate list of all registered Trademarks, Patents, and Copyrights,
including any pending applications to register any of the foregoing, owned (in whole or in part) by or exclusively licensed to the Company, identifying for
each whether it is owned by or exclusively licensed to the Company, and in each case currently used or held for use and material to the operations of the
Company (collectively, “Company Registered IP”). Either the Company or a Company Subsidiary owns, or is licensed or otherwise possesses adequate rights
to use, all Intellectual Property, and all applications and registrations, used or held for use in their respective businesses as currently conducted. Except as set
forth on Section 3.10(c) of the Company Disclosure Schedule, the Company has not received any written notice or claim challenging the Company’s
ownership of any of the Intellectual Property owned (in whole or in part) by the Company. The
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Company has not received any written notice or claim challenging the validity or enforceability of any of the Company Registered IP. As of the date of this
Agreement, all necessary filing fees, maintenance fees, license fees annuities and similar fees due in connection with the Company Registered IP have been
paid.

          (c) To the knowledge of the Company, as of the date of this Agreement, the development, manufacture, sale, distribution and other commercial
exploitations of products or services by or on behalf of the Company or any of the Company Subsidiaries has not (except as to matters that have been fixed,
resolved or settled) or does not infringe, misappropriate, or otherwise violate any intellectual property rights of any person that would be expected to result in
liability that is material to the Company and the Company Subsidiaries taken as a whole, and, to the knowledge of the Company, there are no claims pending
or threatened in writing, by any person alleging such infringement or misappropriation. Except as set forth on Section 3.10(c) of the Company Disclosure
Schedule, neither the Company nor any of the Company Subsidiaries has made any claim of a violation, misappropriation or infringement by others of its
rights to or in connection with the material Intellectual Property of the Company or any of the Company Subsidiaries and, to the knowledge of the Company,
no person is infringing, misappropriating or otherwise violating any material Intellectual Property of the Company or any of the Company Subsidiaries.

          (d) The Company has taken commercially reasonable actions to protect the security of its software, systems and networks, to protect its rights in its
Intellectual Property and to maintain the confidentiality of all information that constitutes or constituted a Trade Secret of the Company. Except as set forth on
Section 3.10(d) of the Company Disclosure Schedule, and except as had not had a Company Material Adverse Effect, all current and former employees,
consultants and contractors of the Company who developed or created any material Intellectual Property for, on behalf of, the Company have executed and
delivered proprietary information, confidentiality and invention assignment agreements substantially in the Company’s standard form.

          (e) The Intellectual Property owned by or licensed to the Company constitutes all of the Intellectual Property rights necessary for the conduct of the
business as currently conducted in all material respects. To the knowledge of the Company, no loss or expiration of any of the material Intellectual Property
used by the Company or the Company Subsidiaries in the conduct of the business, as presently conducted, is threatened or pending.

     Section 3.11 Property. Except as has not, individually or in the aggregate, had a Company Material Adverse Effect, the Company or a Company
Subsidiary owns and has good and valid title to all of its owned real property and good title to all of its personal property and has valid leasehold interests in
all of its leased properties, sufficient to conduct their respective businesses as currently conducted, free and clear of all Liens (other than (i) Liens for current
taxes and assessments not yet past due or being contested in good faith, (ii) inchoate Liens for construction in progress, (iii) mechanics’, materialmen’s,
workmen’s, repairmen’s, warehousemen’s and carriers’ Liens arising in the ordinary course of business of the Company or such Company Subsidiary
consistent with past practice for sums not yet delinquent or being contested in good faith by appropriate proceedings, (iv) Liens imposed or granted pursuant
to or in connection with the Company’s existing credit facilities or other indebtedness, and (v) all
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Liens and other imperfections of title (including matters of record) and encumbrances that do not materially interfere individually or in the aggregate with the
conduct of the business of the Company and the Company Subsidiaries, taken as a whole, materially detract from the value or use of the real property or have,
individually or in the aggregate, a Company Material Adverse Effect (collectively, “Permitted Liens”)), assuming the timely discharge of all obligations
owing under or related to the owned real property, the personal property and the leased property. Except in each case as has not, individually or in the
aggregate, had a Company Material Adverse Effect, all leases under which the Company or any of the Company Subsidiaries lease any real or personal
property (each a “Lease” and, collectively, the “Leases”) are valid and in full force and effect against the Company or any of the Company Subsidiaries and,
to the Company’s knowledge, the counterparties thereto, in accordance with their respective terms (except to the extent that enforcement of the rights and
remedies under the Leases are subject to bankruptcy, insolvency, reorganization, moratorium and other similar Laws of general application affecting the rights
and remedies of creditors and to general principles of equity (regardless of whether enforceability is considered in a proceeding in equity or at law)), and there
is not, under any of such Leases, any existing default by the Company or any Company Subsidiaries which, with notice or lapse of time or both, would
become a default by the Company or any of the Company Subsidiaries. Section 3.11 of the Company Disclosure Schedule sets forth a correct and complete
list, as of the date indicated on such schedule, of all of the Leases under which the Company or any Company Subsidiary leases any real property used for
commercial purposes.

     Section 3.12 Insurance. Except as has not had, individually or in the aggregate, a Company Material Adverse Effect, (a) the Company and the Company
Subsidiaries maintain insurance in such amounts and against such risks as is (i) customary in relation to the business, assets and liabilities of the Company
and the Company Subsidiaries, and (ii) sufficient to comply with applicable Law, (b) all policies or binders of material fire, liability, product liability,
workers’ compensation, vehicular, directors’ and officers’ and other material insurance held by or on behalf of the Company and the Company Subsidiaries
(collectively, the “Company Insurance Policies”) are (i) except for policies that have expired under their terms, in full force and effect and, to the knowledge
of the Company, valid and enforceable in accordance with their terms and (ii) all premiums due thereon have been paid in full, (c) neither the Company nor
any Company Subsidiary is in breach or default with respect to any provision contained in any such policy or binder and (d) neither the Company nor any
Company Subsidiary has (i) received notice of actual or threatened modification or termination of any material Company Insurance Policy, or (ii) received
notice of cancellation or non-renewal of any such Company Insurance Policy, other than in connection with ordinary renewals. Section 3.12 of the Company
Disclosure Schedule contains a complete and accurate list of all material Company Insurance Policies.

     Section 3.13 Tax Matters.

          (a) For purposes of this Agreement, the term “Tax” (and, with correlative meaning, “Taxes” and “Taxable”) means all United States federal, state and
local, and all foreign, income, profits, franchise, gross receipts, payroll, transfer, sales, employment, social security, unemployment insurance, workers’
compensation, use, property, excise, value added, ad valorem, estimated, stamp, alternative or add-on minimum, recapture, environmental, capital gain,
withholding taxes, any other taxes, and any fees, assessments, liabilities, levies, charges,
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duties, tariffs, impositions or assessments in the nature of taxes, together with all interest, penalties, fines and additions imposed on or with respect to such
amounts, whether disputed or not, including any liability for taxes of a predecessor entity. “Tax Return” (and, with correlative meaning, “Tax Returns”) means
any return, declaration, report, claim for refund or information return or similar statement filed or required to be filed with any taxing authority or any other
Governmental Entity in connection with Taxes, including any attachments thereto and any amendments thereof.

          (b) Except as has not had a Company Material Adverse Effect or as set forth in Section 3.13(b) of the Company Disclosure Schedule:

               (i) All Tax Returns required to be filed by or with respect to the Company and the Company Subsidiaries have been filed or will be filed with the
appropriate Tax authority within the time and in the manner prescribed by Law. All such Tax Returns of the Company and all Company Subsidiaries are
true, correct and complete in all respects, and all Taxes owed by the Company or the Company Subsidiaries, whether or not shown on any Tax Return,
have been timely paid to the appropriate Tax authority or fully reserved for on the Financial Statements in accordance with GAAP. No claim (which has
not been settled and paid or accrued) has ever been made in writing by any Tax authority in any jurisdiction in which any of the Company or the Company
Subsidiaries does not file a Tax Return that any of the Company or the Company Subsidiaries is or may be subject to taxation by that jurisdiction. No
adjustment relating to any Tax Return of the Company or any Company Subsidiary have been proposed in writing by any Tax authority (insofar as such
adjustment relates to the activities or income of the Company or any Company Subsidiary).

               (ii) There are no Liens with respect to Taxes upon any of the assets or properties of the Company or the Company Subsidiaries, other than with
respect to Taxes not yet due and payable.

                (iii) No audit, assessment, examination, dispute, investigation or judicial or administrative proceeding is currently pending with respect to any
Tax Return or Taxes of the Company or any of the Company Subsidiaries with respect to which the Company or a Company Subsidiary has been notified
in writing. No deficiency for any Taxes has been proposed or assessed in writing against the Company or any of the Company Subsidiaries, which
deficiency has not been paid or accrued in full. All Tax deficiencies determined as a result of any past completed audit with respect to Taxes of the
Company and the Company Subsidiaries have been paid.

                (iv) There are no outstanding requests, agreements, waivers or arrangements extending the statutory period of limitation applicable to any claim
for, or the period for the collection or assessment of, Taxes due from or with respect to the Company or the Company Subsidiaries for any taxable period.
No power of attorney granted by or with respect to the Company or the Company Subsidiaries relating to Taxes is currently in force.
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                (v) With respect to any period ending on or before the date of the latest balance sheet included in the Financial Statements for which Tax Returns
have not yet been filed, or for which material Taxes are not yet due or owing, the Company and the Company Subsidiaries have, in accordance with and to
the extent required by GAAP, made accruals for such Taxes in their Financial Statements.

                (vi) All withholding and payroll Tax requirements required to be complied with by the Company and the Company Subsidiaries (including
requirements to deduct, withhold and pay over amounts to any Governmental Entity and to comply with associated reporting and record keeping
requirements) have been satisfied or accrued.

                (vii) Neither the Company nor any Company Subsidiary has any liability for the Taxes of any other person (other than the Company and the
Company Subsidiaries) under Treasury Regulation 1.1502-6 (or any similar provision of state, local or foreign Law) by contract or as a transferee or
successor, by contract, or otherwise. No person has any right to any payment from the Company or any Company Subsidiary with respect to any Tax
refunds received or due to be received by the Company or any Company Subsidiary.

                (viii) The Company has delivered or made available to Parent complete copies of all Tax Returns of the Company with respect to 2004 and 2005.

                (ix) Neither the Company nor any Company Subsidiary has participated in a “listed transaction” within the meaning of Section 6707A(c)(2) of
the Code.

                (x) Neither the Company nor any Company Subsidiary is a party to any material joint venture, partnership, or other arrangement that the parties
treat as a partnership for federal or applicable state, local or foreign Tax purposes.

                (xi) Except as disclosed in its Tax Returns, neither the Company nor any Company Subsidiary (x) has received approval to make or agreed to a
change in any accounting method or has any written application pending with any Tax authority requesting permission for any such change, (y) has agreed
to or is required to make any adjustment under Section 481 of the Code that will require an adjustment to taxable income for any period following the
Closing Date, or (z) has received written notification that the Internal Revenue Service is proposing any adjustment under Section 481 of the Code.

                (xii) Neither the Company nor any Company Subsidiary has been a “distributing corporation” or a “controlled corporation” (within the meaning
of Section 355(a)(1)(A) of the Code) (x) in a transaction occurring within the past five years or (y) in a distribution which could otherwise constitute part
of a “plan” or “series of related transactions” (within the meaning of Section 355(e) of the Code) in conjunction with the Merger.

                (xiii) Neither the Company nor any Company Subsidiary is party to or bound by any active and material closing agreement pursuant to
Section 7121 of the Code
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(or any similar provision of state, local or foreign Law) or offer in compromise with any Tax authority.

                (xiv) Neither the Company nor any of the Company Subsidiaries is a party to any indemnification, allocation, sharing or similar agreement, with
respect to Taxes that would give rise to a payment or indemnification obligation.

                (xv) Neither Company nor any Company Subsidiaries is, nor has been at any time during the 5-year period ending with the Closing Date, a
“United States Real Property Holding Corporation” within the meaning of Section 897(c)(2) of the Code.

                (xvi) Neither Company nor any of its Subsidiaries is, or has been, a member of an affiliated group (within the meaning of Section 1504(a) of the
Code) filing a consolidated federal income Tax Return (other than a group the common parent of which was Company).

                (xvii) Neither Company nor any Company Subsidiaries (u) has participated in or cooperated with an international boycott within the meaning of
Section 999 of the Code, (v) has an unrecaptured overall foreign loss within the meaning of Section 904(f) of the Code, (w) will be required to include any
amounts in income in the taxable year that includes the Closing Date pursuant to Section 951 of the Code, (x) has had the amount of its Subpart F income
limited in any year pursuant to Section 952(c)(1)(a) of the Code, (y) has been a passive foreign investment company within the meaning of Section 1297
of the Code, or (z) has had any dual consolidated losses within the meaning of Section 1504 of the Code or has entered into any agreement with any Tax
authority regarding the use or availability of such losses.

                (xviii) (i) All returns, declarations, and reports required to be filed by the Company or any Company Subsidiary pursuant to any applicable
abandoned property, escheat or similar Law have been filed with the appropriate Governmental Entity within the time and in the manner prescribed by
Law and (ii) the Company and all Company Subsidiaries have properly delivered to a public official or Governmental Entity all amounts so required to be
delivered pursuant to any applicable abandoned property, escheat or similar Law within the time and in the manner prescribed by Law

     Section 3.14 Employee Benefit Plans.

          (a) With respect to each pension, savings, profit sharing, retirement, deferred compensation, employment, welfare, fringe benefit, insurance, short and
long term disability, medical, death benefit, incentive, bonus, stock, other equity-based, vacation pay, severance pay, cafeteria plan and other plan, program
and arrangement for the benefit of any current or former employee, director or consultant of the Company or any Company Subsidiary (collectively, the
“Company Employees”), or their beneficiaries, including each “employee benefit plan” (as that term is defined in Section 3(3) of the Employee Retirement
Income Security Act of 1974, as amended (“ERISA”)) that is not a Foreign Plan, and that is sponsored or maintained by Company and/or by one or more
Company Subsidiaries or to which the Company and/or one or more Company Subsidiaries has any present or future liability (each, a “Plan”), the Company
has
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delivered or made available (or will make available) to Parent current, accurate and complete copies of each of the following together with, when applicable,
all amendments: (i) the Plan, or, if the Plan has not been reduced to writing, a written summary of its material terms, (ii) if the Plan is subject to the disclosure
requirement of Title I of ERISA, the summary plan description, and in the case of each other Plan, any similar employee summary, (iii) if the Plan is intended
to be qualified under Section 401(a) of the Code, the most recent determination letter (or opinion letter upon which the Company or any Company Subsidiary
is entitled to rely) issued by the Internal Revenue Service (“IRS”), (iv) if the Plan is subject to the requirement that a Form 5500 series annual report/return be
filed, the three most recently filed annual reports/returns, (v) all related trust agreements, group annuity contracts and administrative services agreements,
(vi) for each Plan that is funded, the three most recent financial statements and actuarial reports for each such Plan, and (vii) since January 1, 2005, any
material communications received from or sent to the IRS or the U.S. Department of Labor relating to an audit or similar process involving the Plan.
Section 3.14(a) of the Company Disclosure Schedule sets forth a list of all material Plans.

          (b) There is no entity (other than the Company or any Company Subsidiary) that, together with the Company or any Company Subsidiary, was, during
the five years preceding the date of this Agreement, or currently would be, treated as a single employer within the meaning of Section 414(b), (c), (m) or
(o) of the Code or Section 4001(b) of ERISA (an “ERISA Affiliate”).

          (c) Each Plan has been established and administered in all material respects in accordance with its terms and the provisions of applicable Law,
including ERISA and the Code (and the rules and regulations thereunder). None of the Plans is currently under examination by the IRS or the U.S.
Department of Labor. All contributions, premiums and expenses, if any, due under each Plan have been timely made. Each Plan intended to be qualified under
Section 401(a) of the Code has received a favorable determination letter (or opinion letter upon which the Company or any Company Subsidiary may rely)
from the IRS that it is so qualified, and to the knowledge of the Company nothing has occurred since the date of such letter that adversely affected the
qualified status of or reasonably would be expected to disqualify such Plan. Each trust created under any such Plan is exempt from Tax under Section 501(a)
of the Code. Except as set forth on Section 3.14(c) of the Company Disclosure Schedule, no Plan is or has been subject to Section 302 of ERISA or
Section 412 of the Code. To the knowledge of the Company, no event has occurred and no condition exists that would subject the Company or any Company
Subsidiary either directly or by reason of their affiliation with any member of their “Controlled Group” (defined as any organization that is a member of a
controlled group of organizations within the meaning of Sections 414 (b), (c), (m) or (o) of the Code), to any Tax, fine, lien, penalty or other liability imposed
by ERISA, the Code or other applicable Laws, rules or regulations which could result in any material liability on the part of the Company or any Company
Subsidiary.

          (d) Except for continuation of health coverage described in Section 4980B of the Code or Section 601 et seq. of ERISA (“COBRA”) and, except as
provided on Section 3.14(d) of the Company Disclosure Schedule, no Plan provides for medical, dental, life insurance coverage or any other welfare benefits
after termination of employment or for other post-employment welfare benefits.
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          (e) No material Action (other than routine claims for benefits in the ordinary course) is pending or, to the knowledge of the Company, threatened
against any Plan (including any audit or other administrative proceeding by the U.S. Department of Labor, the IRS or other Governmental Entities).

          (f) Except as set forth on Section 3.14(f) of the Company Disclosure Schedules, neither the Company nor any of the Company Subsidiaries nor any
ERISA Affiliate has ever maintained, sponsored, contributed to, been required to contribute to, or incurred any liability under any defined benefit pension
plan subject to Title IV of ERISA, including without limitation any multi-employer plan as defined in Section 3(37) or Section 4001(a)(3) of ERISA or any
multiple employer plan as defined in Section 413(c) of the Code, or any plan that has two or more contributing sponsors at least two of whom are not under
common control, within the meaning of Section 4063(a) of ERISA.

          (g) Neither the Company nor any Company Subsidiary, nor, to the knowledge of the Company, any other “disqualified person” or “party in interest” (as
defined in Section 4975(e)(2) of the Code and Section 3(14) of ERISA, respectively) has engaged in any transactions in connection with any Plan that would
result in the imposition on the Company or any Company Subsidiary of a material penalty pursuant to Section 502 of ERISA, damages pursuant to
Section 409 of ERISA or a material tax pursuant to Section 4975 of the Code.

          (h) Each non-governmental plan maintained, or contributed to, by or on behalf of the Company or any Company Subsidiary applicable to Company
Employees located outside of the United States (a “Foreign Plan”) and each material non-governmental welfare benefit plan maintained or contributed to by
or on behalf of or applicable to the Company Employees located outside of the United States (a “Foreign Welfare Plan”), has been administered in material
compliance with its terms and the requirements of all applicable Laws and regulations, and all required contributions to each Foreign Plan and Foreign
Welfare Plan have been made. All Foreign Plans that are required to be funded are funded to the extent required under applicable Law in all material respects.
There are no Actions (other than routine benefit claims) pending or, to the knowledge of the Company, threatened against any Foreign Plan or Foreign
Welfare Plan, or, to the Company’s knowledge, no facts or circumstances exist that could give rise to any such Actions, except in each case as has not resulted
in liability that is material to the Company and the Company Subsidiaries taken as a whole.

          (i) Except as required by applicable Law or as set forth on Section 3.14(i) of the Company Disclosure Schedule, no Plan exists that, as a result of the
execution of this Agreement, shareholder approval of this Agreement, or the consummation of the transactions contemplated by this Agreement, would
(i) result in severance pay or any increase in severance pay upon any termination of employment after the date of this Agreement (except as required by the
Code or ERISA), (ii) except as contemplated by Section 2 with respect to Options, Restricted Shares and ESPP Options, accelerate the time of payment or
vesting or result in any payment or funding (through a grantor trust or otherwise) of compensation or benefits under, increase the amount payable or result in
any other material obligation pursuant to, any Plan, or (iii) limit or restrict the right of the Company to merge, amend or terminate any of the Plans.

23



 

          (j) No deduction for federal income tax purposes has been nor is any such deduction expected by the Company to be disallowed for remuneration paid
by the Company or any Company Subsidiary by reason of Section 162(m) of the Code solely by reason of the transactions contemplated hereby.

          (k) To the Company’s knowledge, each Plan that is a non-qualified deferred compensation plan or arrangement subject to Section 409A of the Code has
been operated and administered in good faith compliance with Section 409A of the Code, IRS Notice 2005-1 and other applicable IRS guidance from the
period beginning January 1, 2005 through the date hereof, except in each case as has not resulted in liability that is material to the Company and the Company
Subsidiaries taken as a whole.

     Section 3.15 Labor Matters. Neither the Company nor any of the Company Subsidiaries is a party to, or bound by, any collective bargaining agreement,
contract or other agreement or understanding with a labor union or labor organization. Neither the Company nor any of the Company Subsidiaries is subject
to a dispute, strike or work stoppage except as has not, individually or in the aggregate, had a Company Material Adverse Effect. To the knowledge of the
Company, there are no organizational efforts with respect to the formation of a collective bargaining unit presently being made or threatened involving any
Company Employees.

     Section 3.16 Environmental Matters.

          (a) Except as set forth on Section 3.16(a) of the Company Disclosure Schedule or has not had, individually or in the aggregate, a Company Material
Adverse Effect, (i) none of the Company or any of the Company Subsidiaries is in violation of any Environmental Law or, except for any violation that has
been fully resolved, has violated in the past any Environmental Law; (ii) to the knowledge of the Company, there is and has been no Release of Hazardous
Substances, on or under any of the properties currently owned, leased, occupied or operated by the Company or any of the Company Subsidiaries or, during
the period of the Company’s or the Company Subsidiaries’ ownership, lease, occupation or operation thereof, formerly owned, leased, occupied or operated
by the Company or any of the Company Subsidiaries that would reasonably be expected to result in a liability to the Company or any of the Company
Subsidiaries that would be material the Company and the Company Subsidiaries taken as a whole; (iii) the Company and the Company Subsidiaries have
obtained and are in compliance with all required Environmental Permits and, except for any noncompliance that has been fully resolved, have been in the past
in compliance with such permits; (iv) there are no Actions, orders, written claims or written notices pending or, to the knowledge of the Company, issued to or
threatened against the Company or any of the Company Subsidiaries alleging violations of or liability under any Environmental Law or otherwise concerning
the Release or management of Hazardous Substances or with respect to any matter concerning the protection of the environment or pollution, including
natural resources; and (v) the Company and any of the Company subsidiaries has made (or will make) accessable to Parent and Merger Sub copies of all
environmental assessments, audits, studies, and other environmental reports in its possession related to the Company, any of the Company subsidiaries, or any
of its current or former properties or operations.
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          (b) Parent and Merger Sub acknowledge that (i) the representations and warranties contained in this Section 3.16 are the only representations and
warranties being made with respect to compliance with or liability under Environmental Laws related to the Company or to the Company Subsidiaries or to
this Agreement or to its subject matter and (ii) no other representation or warranty contained in this Agreement (including pursuant to Section 3.7) shall apply
to any such matters and no other representation or warranty, express or implied, is being made with respect thereto.

          (c) For purposes of this Agreement:

                (i) “Environmental Laws” means any Laws (including common law) of the United States federal, state, local, non-United States, or any other
Governmental Entity, relating to (A) Releases or threatened Releases of Hazardous Substances or materials containing Hazardous Substances; (B) the
presence, production, manufacture, handling, transport, use, treatment, storage, emission, discharge, distribution, labeling, testing, processing, control,
cleanup or disposal of Hazardous Substances or materials containing Hazardous Substances; or (C) pollution or protection of the environment, including
natural resources, or of human health as such is affected by Hazardous Substances or materials containing Hazardous Substances.

                (ii) “Environmental Permits” means any permit, consent, license, registration, approval, notification or any other authorization pursuant to any
Environmental Law.

                (iii) “Hazardous Substances” means (A) those substances, materials or wastes defined as toxic, hazardous, acutely hazardous, pollutants or
contaminants, in, or regulated under, the following United States federal statutes and any analogous foreign or state statutes, and all regulations thereunder:
the Hazardous Materials Transportation Act, the Resource Conservation and Recovery Act, the Comprehensive Environmental Response, Compensation
and Liability Act, the Clean Water Act, the Safe Drinking Water Act, the Atomic Energy Act, the Federal Insecticide, Fungicide, and Rodenticide Act and
the Clean Air Act or any other Environmental Law; (B) petroleum and petroleum products, including crude oil and any fractions thereof; (C) natural gas,
synthetic gas, and any mixtures thereof; and (D) polychlorinated biphenyls, asbestos, radioactive materials, radon and molds that would reasonably be
expected to have an adverse effect on human health, and urea formaldehyde foam insulation.

                (iv) “Release” means any release, spilling, leaking, pumping, pouring, discharging, emitting, emptying, escaping, leaching, injecting, dumping,
disposing or migrating into or through the indoor or outdoor environment.

     Section 3.17 No Breach.

          (a) The execution, delivery and performance of this Agreement do not and the consummation by the Company of the Merger and the other transactions
contemplated by this Agreement will not (i) violate any provision of the charter or bylaws of the Company or the comparable organizational documents of a
Company Subsidiary, (ii) violate, conflict with or
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result in the breach of any of the terms or conditions of, result in modification of or the cancellation or loss of a benefit under, require any consent, notice or
other action under, or otherwise give any other contracting party the right to terminate, accelerate obligations under or receive payment or additional rights
under or constitute (or with notice or lapse of time, or both, constitute) a default under, any Material Contract (excluding Permits), (iii) assuming expiration of
the applicable waiting period under the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended (the “HSR Act”), violate any Law applicable to
the Company or any of the Company Subsidiaries or by which any of the Company’s or the Company Subsidiaries’ assets or properties is bound, (iv) violate
any material Permit, (v) except for (a) filings with the SEC under the Exchange Act, (b) filings pursuant to the TBCA as contemplated herein, (c) the filing of
a pre-merger notification report under the HSR Act, and any merger control, competition or fair trade Law filings in foreign jurisdictions if and to the extent
required, (d) filings required with, and approvals required by, the NYSE and the CHX rules and regulations, and (e) the notifications and consents listed on
Section 3.17(a) of the Company Disclosure Schedule, require any registration or filing with, notice to, or Permit, order, authorization, consent or approval of,
any Governmental Entity or any third party pursuant to a Material Contract, or (vi) result in the creation of any Lien on the assets or properties of the
Company or a Company Subsidiary (other than Permitted Liens), excluding from the foregoing clauses (ii), (iii), (iv), (v) and (vi) violations, conflicts,
breaches, accelerations, rights or entitlements, defaults and Liens which, and filings, registrations, notices, Permits, orders, authorizations, consents and
approvals the absence of which has not had, individually or in the aggregate, a Company Material Adverse Effect. Notwithstanding the foregoing, for all
purposes of the Agreement, the Company does not make any representation or warranty (pursuant to this Section 3.17 or elsewhere in this Agreement)
regarding the effect of the applicable antitrust, merger control, competition or fair trade Laws on its ability to execute, deliver, or perform its obligations under
this Agreement or to consummate the Merger as a result of the enactment, promulgation, application, or threatened or actual judicial or administrative
investigation or litigation under, or enforcement of, any antitrust, merger control, competition or fair trade Law with respect to the consummation of the
Merger.

          (b) As of the date of this Agreement, the Company does not have knowledge that any landlord or licensor has notified the Company that it would
withhold any consent required upon the consummation of the Merger with respect to the agreements listed on Section 3.17(b) of the Company Disclosure
Schedule, except to the extent that the failure to obtain such consents would not have a Company Material Adverse Effect.

     Section 3.18 Board Approvals; Anti-Takeover; Vote Required.

          (a) The Company Board of Directors has (i) duly and validly approved and adopted resolutions addressing all corporate action required to be taken by
the Company Board of Directors to authorize and adopt this Agreement and the Merger and (ii) subject to the other terms and conditions of this Agreement,
resolved to submit this Agreement to the shareholders of the Company and to recommend that the shareholders of the Company approve and adopt this
Agreement and the Merger.

          (b) Except to the extent addressed in Section 3.18(e), assuming the accuracy of the representations and warranties set forth in Section 4.7(c), the
Company and the Company Board of Directors has taken all action necessary such that no restrictions contained in any “anti-
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takeover,” “fair price,” “moratorium,” “control share acquisition,” “business combination” or similar Law, including the Tennessee Business Combination Act
or provision in the Company’s charter or bylaws will apply to or prohibit the execution, delivery or performance of or compliance with this Agreement or the
Merger.

          (c) The Company Board of Directors has taken such action as is necessary to amend the Company Rights Agreement such that the execution, delivery
or performance of or compliance with this Agreement and the Merger will not: (i) result in Parent becoming an “Acquiring Person” under the Company
Rights Agreement or (ii) result in the grant of any rights to any person under the Company Rights Agreement or enable, require or cause the Company Rights
to become exercisable, be exercised or deemed exercised, or be distributed or otherwise triggered.

          (d) Assuming the accuracy of the representations and warranties set forth in Section 4.7(c), the affirmative vote of the holders of a majority of the
outstanding shares of Company Common Stock and Company Preferred Stock voting together as a single group (the “Company Shareholder Approval”) is
the only vote of the Company’s shareholders necessary to approve or adopt this Agreement and the Merger.

          (e) Assuming the accuracy of the representations and warranties set forth in Section 4.7(c), and further assuming that Parent conducts the Employee
Preferred Stock Tender Offer in accordance with the terms set forth in Section 5.4 and it otherwise meets the requirements of Section 48-103-102(10)(B)(v) of
the Tennessee Investor Protection Act, the Company Board of Directors has taken or will take (prior to the commencement of the Employee Preferred Stock
Tender Offer) such action as is necessary (including recommending in favor of the Employee Preferred Stock Tender Offer to the holders of the Employee
Preferred Stock) to assure that none of the transactions contemplated by this Agreement, including the Merger and the Employee Preferred Stock Tender
Offer, will, to the Company’s knowledge, be a “takeover offer” under the Tennessee Investor Protection Act.

          (f) As of the date of this Agreement, Dissenters’ rights under the TBCA are not available to the holders of Company Common Stock for the transactions
contemplated by this Agreement, including the Merger.

     Section 3.19 Financial Advisor.

          (a) The Company Board of Directors has received the opinion of Goldman Sachs & Co. substantially to the effect that, as of the date hereof, and based
upon and subject to the factors and assumptions set forth therein, the Per Share Price to be received by the holders of shares of Company Common Stock
pursuant to this Agreement is fair from a financial point of view to such holders, a signed copy of which will be shown to Parent promptly after it is available
following the date hereof. It is agreed and understood that such opinion is for the benefit of the Company Board of Directors and may not be relied on by
Parent or Merger Sub.

          (b) Other than Goldman Sachs & Co., no broker, investment banker, financial advisor, finder, agent or similar intermediary has acted on behalf of the
Company or any Company Subsidiary in connection with this Agreement or the transactions contemplated hereby,
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and there are no other brokerage commissions, finders’ fees, financial advisor’s fees or similar fees or commissions payable in connection herewith based on
any agreement, arrangement, commitment or understanding with the Company or any Company Subsidiary, or any action taken by or on behalf of the
Company or any Company Subsidiary. The Company has made available to Parent a true, complete and correct copy of the Company’s engagement letter
with Goldman Sachs & Co.

     Section 3.20 Information in the Proxy Statement. The proxy statement to be provided to the Company’s shareholders in connection with the Company
Shareholders Meeting (such proxy statement, inclusive of any amendment thereof or supplement thereto, the “Proxy Statement”) on the date mailed to the
Company’s shareholders and at the time of any meeting of the Company’s shareholders to be held in connection with the Merger, will not contain any untrue
statement of a material fact or omit to state any material fact required to be stated therein or necessary in order to make the statements therein, in light of the
circumstances under which they are made, not misleading, except that no representation is made by the Company with respect to statements made therein
based on information supplied in writing by or related to, or the sufficiency of disclosures related to, Parent or Merger Sub. The Proxy Statement will comply
as to form in all material respects with the provisions of the Exchange Act and the rules and regulations thereunder.

     Section 3.21 Affiliate Transactions. No executive officer or director of the Company or any Company Subsidiary or any person owning 5% or more of the
Company Common Stock or, to the Company’s knowledge, any affiliate or family member of any such officer, director or owner (an “Affiliated Party”) is a
party to any Contract with or binding upon the Company or any Company Subsidiary or has any material interest in any property or assets owned by the
Company or any Company Subsidiary or has engaged in any transaction (other than those related to employment or incentive arrangements) with the
Company that is material to the Company within the last 12 months, in each case, of the type that would be required to be disclosed under Item 404 of
Regulation S-K under the Securities Act.

     Section 3.22 Suppliers and Vendors. Set forth in Section 3.22 of the Company Disclosure Schedule is a list of the twenty largest merchandise vendors of
the Company and the Company Subsidiaries based on the dollar value of materials or products purchased by the Company and the Company Subsidiaries for
the fiscal year ended February 3, 2007. As of the date of this Agreement, the existing suppliers of the Company are adequate for the operation of the business
of the Company and the Company Subsidiaries as presently conducted. Except as would not have a Company Material Adverse Effect, since February 3,
2007 and through the date hereof, (a) the Company has not received any written notice or threat of any material change in relations with any of the major
suppliers of the Company or the Company Subsidiaries, the result of which would be material and adverse to the Company and the Company Subsidiaries
taken as a whole, and (b) the Company has not received from any of the major suppliers of the Company or any Company Subsidiaries any written notices of
termination or material alteration of any Contract or business relationship governed thereby and, to the Company’s knowledge, no other party to any such
Contract intends or has indicated in writing an intent to (i) terminate, (ii) not renew or extend (if contemplated by the terms thereof and requested by the
Company), (iii) seek to amend or modify, or (iv) not fully perform its obligations under any Contract.
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     Section 3.23 Inventory. Except as would not have a Company Material Adverse Effect, as of the date hereof, all inventory of the Company and the
Company Subsidiaries, whether or not reflected in the latest balance sheet included in the Company SEC Reports, consist of a quality and quantity usable and
saleable in the Company’s and the Company Subsidiaries’ ordinary course of business, except for obsolete items and items of below-standard quality, all of
which have been or will be written-off or written-down to net realizable value on the balance sheet included in the Company’s SEC Reports, and except for
inventory items having an aggregate value not to exceed $3,000,000.

     Section 3.24 No Other Representations or Warranties; Investigation by Parent. Parent and Merger Sub each acknowledges and agrees that (a) it has had an
opportunity to discuss the business of the Company and the Company Subsidiaries with the management of the Company, (b) it has had reasonable access to
(i) the books and records of the Company and the Company Subsidiaries and (ii) the electronic dataroom maintained by the Company through Merrill
Corporation for purposes of the transactions contemplated by this Agreement, (c) it has been afforded the opportunity to ask questions of and receive answers
from officers of the Company and (d) except for the representations and warranties contained in this Section 3, and any certificates delivered by the Company
in connection with Closing, neither Parent nor Merger Sub have relied upon or otherwise been induced by, any other express or implied representation or
warranty with respect to the Company or with respect to any information provided to or made available to Parent or Merger Sub in connection with the
transaction contemplated hereunder. Neither the Company nor any other person will have or be subject to any liability or indemnification obligation to Parent,
Merger Sub or any other person resulting from the distribution to Parent or Merger Sub, or Parent’s or Merger Sub’s use of, any such information, including
any information, documents, projections, forecasts or other material made available to Parent or Merger Sub in certain data rooms or management
presentations in expectation of the transactions contemplated by this Agreement, unless any such information is expressly included in a representation or
warranty contained in this Section 3 or in the corresponding section of the Company Disclosure Schedule.

     Section 4. Representations and Warranties of Parent.

     Except as set forth in the disclosure schedule delivered by Parent to the Company on the date hereof (the “Parent Disclosure Schedule”), Parent and
Merger Sub hereby jointly and severally make the representations and warranties set forth in this Section 4 to the Company. The section numbers of the
Parent Disclosure Schedule are numbered to correspond to the section numbers of this Agreement to which they refer. Any information set forth in one
section of the Parent Disclosure Schedule will be deemed to apply to each other section or subsection of this Agreement to which its relevance is reasonably
apparent.

     Section 4.1 Organization. Each of Parent and Merger Sub is a corporation duly organized, validly existing and in good standing under the laws of the
jurisdiction of its organization. Parent and Merger Sub are duly qualified or otherwise authorized to transact business as a foreign corporation or organization
in each jurisdiction where the character of the properties owned, leased or operated by them or the nature of their business makes such qualification or
authorization necessary, except for such failures to be so qualified or licensed and in good standing that would not reasonably be likely to prevent or
materially delay Parent
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and Merger Sub’s ability to consummate the transactions contemplated hereby (a “Parent Material Adverse Effect”). Parent has made available to the
Company a complete and correct copy of the articles of incorporation, charter, bylaws or other applicable governing instruments of Parent and Merger Sub.

     Section 4.2 Authority to Execute and Perform Agreement. Parent and Merger Sub have the necessary corporate power and authority to enter into, execute
and deliver this Agreement and to perform fully their obligations hereunder and to consummate the transactions contemplated hereby. The execution and
delivery of this Agreement by Parent and Merger Sub and the consummation of the transactions contemplated hereby have been duly authorized by all
necessary corporate action on the part of Parent and Merger Sub. This Agreement has been duly executed and delivered by Parent and Merger Sub and,
assuming the due authorization, execution and delivery hereof by the Company, constitutes a valid and binding obligation of Parent and Merger Sub,
enforceable against them in accordance with its terms, except to the extent that enforcement of the rights and remedies created hereby is subject to
bankruptcy, insolvency, reorganization, moratorium and other similar laws of general application affecting the rights and remedies of creditors and to general
principles of equity (regardless of whether enforceability is considered in a proceeding in equity or at law). No vote of holders of capital stock of Parent is
necessary to approve this Agreement and the Merger and other transactions contemplated hereby.

     Section 4.3 No Conflict; Required Filings and Consents.

          (a) The execution and delivery by Parent and Merger Sub of this Agreement do not, and the consummation of the transactions contemplated hereby and
compliance with the terms hereof will not, (i) violate (A) any provision of the articles of incorporation, charter, bylaws or other organizational documents of
Parent or Merger Sub, (B) subject to the filings and other matters referred to in Section 4.3(b), any Law applicable to Parent or Merger Sub or their properties
or assets, or (C) any Contract to which Parent or Merger Sub is a party or by which their respective assets or properties are bound in any material respect, or
(ii) require the consent of, or registration, declaration or filing with, any third party under any Contract to which Parent or Merger Sub is a party or by which
their respective assets or properties are bound, except, in the case of clauses (i)(B), (i)(C) and (ii) above, for such violations, consents, registrations,
declarations and filings that, individually or in the aggregate, would not reasonably be expected to have a Parent Material Adverse Effect.

          (b) No consent of, or registration, declaration or filing with, any third party or Governmental Entity is required to be obtained or made by or with
respect to Parent or Merger Sub in connection with the execution, delivery and performance of this Agreement or the consummation of the transactions
contemplated hereby, other than (i) filing of a pre-merger notification report under the HSR Act, (ii) the filing with the SEC of such reports under Section 13
of the Exchange Act as may be required in connection with this Agreement and the transactions contemplated hereby, (iii) the filing of the Articles of Merger
with the Secretary of State of the State of Tennessee and any appropriate documents with the relevant authorities of the other jurisdictions in which Parent or
Merger Sub is qualified to do business, (iv) compliance with and filings under the merger control, competition or fair trade Laws of any foreign jurisdiction, if
and to the extent required, (v) as set forth in Section 4.3 of the Parent Disclosure
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Schedule and (vi) such items that have not had and are not reasonably likely to have, individually or in the aggregate, a Parent Material Adverse Effect.

     Section 4.4 Information in the Proxy Statement. The information supplied in writing by Parent and Merger Sub expressly for inclusion in the Proxy
Statement will not contain at the time it is first mailed to the shareholders of the Company or at the time of the Company Shareholders Meeting, any untrue
statement of a material fact or omit to state any material fact required to be stated therein or necessary in order to make the statements made therein, in the
light of the circumstances under which they were made, not misleading.

     Section 4.5 Litigation. As of the date hereof, there is no Action pending or, to the knowledge of Parent, threatened, against Parent or any of its affiliates
before any Governmental Entity that would or seeks to delay or prevent the consummation of the Merger. As of the date hereof, neither Parent nor any of its
affiliates is subject to any continuing order of, consent decree, settlement agreement or other similar written agreement with, or, to the knowledge of Parent,
continuing investigation by, any Governmental Entity, or any order, writ, judgment, injunction, decree, determination or award of any Governmental Entity
that would or seeks to delay or prevent the consummation of the Merger.

     Section 4.6 Financing. Parent has delivered to the Company a true and complete copy of the Debt Commitment Letter, dated as of the date hereof (the
“Commitment Letter”), made by UBS Loan Finance LLC and UBS Securities LLC (together, the “Lender”), and accepted by Parent, pursuant to which the
Lender has committed to provide the debt financing (the “Financing”) to Parent that is necessary to consummate the transactions contemplated hereby. The
Commitment Letter is, as of the date of this Agreement, in full force and effect in the form so delivered. The Commitment Letter has not been amended in any
respect that could reasonably be expected to impair or delay the availability of the financing contemplated thereby on the Closing Date. There are no
conditions precedent or other contingencies related to the funding of the full amount of the Financing, other than as set forth in or contemplated by the
Commitment Letter (the “Disclosed Conditions”), and no Person (including, without limitation, the Lender) has any contractual right to impose (i) any
condition precedent to such funding other than the Disclosed Conditions or (ii) any reduction to the aggregate amount available under the Commitment Letter
on the Closing Date (or any term or condition which would have the effect of reducing the aggregate amount under the Commitment Letter on the Closing
Date). Parent has fully paid all commitment fees required to be paid prior to the Closing Date in connection with the Commitment Letter. The aggregate
proceeds contemplated by the Commitment Letter, together with other sources of capital available to Parent, will be sufficient when funded for Parent and the
Surviving Corporation to pay the aggregate Merger Consideration (including any applicable Merger Consideration in consideration of the conversion of the
Company Preferred Stock and the Convertible Debentures) and the Cash Out Amount, to refinance any outstanding indebtedness of the Company
contemplated hereby to be so refinanced, to redeem the Company Preferred Stock (if applicable), to consummate the Employee Preferred Stock Tender Offer
(if applicable), and to pay all fees and expenses payable by Parent in connection with the Financing, the Merger or any other transactions contemplated by this
Agreement. As of the date of this Agreement, Parent does not have any reason to believe that any of the conditions to the Financing will not be satisfied or
that the Financing will not be available to Merger Sub on the
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Closing Date. For avoidance of doubt, it shall not be a condition to Closing for Parent or Merger Sub to obtain the Financing or any alternative financing.

     Section 4.7 Parent and Merger Sub.

          (a) Merger Sub has been formed solely for the purpose of engaging in the transactions contemplated hereby and prior to the Effective Time will have
engaged in no other business activities and will have incurred no liabilities or obligations other than as contemplated herein.

          (b) As of the date hereof and through and including the Effective Time, Parent shall own all of the equity securities of Merger Sub.

          (c) Each of Parent, Merger Sub and their respective affiliates do not own (directly or indirectly, beneficially or of record) and is not a party to any
agreement, arrangement or understanding for the purpose of acquiring, holding, voting or disposing of, in each case, any shares of capital stock of the
Company (other than as contemplated by this Agreement). There are no Contracts between Parent, Merger Sub or any affiliate thereof, on the one hand, and
any member of the Company’s management or directors, on the other hand, as of the date hereof that relate in any way to the Company or the transactions
contemplated by this Agreement. Prior to the Company Board of Directors approving this Agreement, the Merger and the other transactions contemplated
hereby for purposes of the applicable provisions of the Tennessee Business Combination Act, neither Parent nor Merger Sub, alone or acting together with
any other person as a group, was at any time, or became, an “interested shareholder” of the Company thereunder or has taken any action that would cause any
anti-takeover statute under the Tennessee Business Combination Act to be applicable to this Agreement.

          (d) Parent has filed all forms, reports, registrations, statements, certifications and other documents required to be filed by it with, or furnished by Parent
to, the SEC for all periods beginning on or after January 1, 2004, including each document required to be filed by Parent with the SEC in connection with the
Merger and the related transactions (the “Parent SEC Reports”). The Parent SEC Reports were prepared in accordance with the applicable requirements of the
Exchange Act and the Securities Act, and did not, as of their respective dates, contain any untrue statement of a material fact or omit to state a material fact
required to be stated or incorporated by reference therein or necessary to make the statements therein, in light of the circumstances under which they were
made, not misleading. As of the date of this Agreement, there are no outstanding or unresolved comments in comment letters received from the SEC. To the
knowledge of Parent, as of the date hereof, none of the Parent SEC Reports is the subject of ongoing SEC review.

     Section 4.8 Brokers. Other than UBS Investment Bank and Peter J. Solomon Securities Company, LLC, no broker, finder, agent or similar intermediary
has acted on behalf of Parent or Merger Sub in connection with this Agreement or the transactions contemplated hereby, and there are no brokerage
commissions, finders’ fees or similar fees or commissions payable in connection herewith based on any agreement, arrangement or understanding with Parent
or Merger Sub or any of their respective affiliates, or any action taken by Parent or Merger Sub or any of their respective affiliates.
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     Section 4.9 Solvency. As of the Effective Time, immediately after giving effect to all of the transactions contemplated by this Agreement, including the
Financing, any alternative financing and the payment of the aggregate Merger Consideration (including any applicable Merger Consideration in consideration
of the conversion of the Company Preferred Stock and the Convertible Debentures) and the Cash Out Amount, the redemption of the Company Preferred
Stock (or the funding of a trust for such purpose), amounts required to consummate the Employee Preferred Stock Tender Offer (if applicable), any other
repayment or refinancing of debt that may be contemplated in the Commitment Letter, and payment of all related fees and expenses, the Surviving
Corporation and Parent will be Solvent. For purposes of this Section 4.9, the term “Solvent” with respect to the Surviving Corporation and Parent means that,
as of any date of determination, (a) the amount of the fair saleable value of the assets of Parent and the Surviving Corporation and their respective
Subsidiaries, taken as a whole, exceeds, as of such date, each of (i) the value of all liabilities of Parent and the Surviving Corporation and their respective
Subsidiaries, taken as a whole, including contingent and other liabilities, as of such date, as such terms are generally determined in accordance with the
applicable Tennessee, Indiana and federal Laws governing determinations of the solvency of debtors, and (ii) the amount that will be required to pay the
probable liabilities of Parent, the Surviving Corporation and their respective Subsidiaries, taken as a whole, on their existing debts (including contingent
liabilities) as such debts become absolute and matured; (b) Parent and the Surviving Corporation will not have, as of such date, an unreasonably small amount
of capital for the operation of the businesses in which they are engaged or proposed to be engaged following such date; (c) Parent and the Surviving
Corporation will be able to pay their respective liabilities, including contingent and other liabilities, as they mature in the ordinary course of business; and
(d) the satisfaction of any other solvency requirement set forth in the TBCA or pursuant to Indiana or federal Laws applicable to Parent or the Surviving
Corporation. It is agreed and understood that Parent will obtain an opinion or opinions of a firm experienced in rendering such opinions as to the solvency of
Parent following the transactions contemplated hereby. Parent will make available to the Company (for the Company’s reference but not reliance) a true,
complete and correct copy of the solvency opinions referred to in the immediately preceding sentence promptly after delivery thereof to Parent.

     Section 4.10 No Other Representations or Warranties. Except for the representations and warranties contained in this Section 4, and any certificate
delivered by Parent or Merger Sub in connection with Closing, the Company acknowledges and agrees that none of Parent, Merger Sub or any other person
on behalf of Parent or Merger Sub makes, nor has the Company relied upon or otherwise been induced by, any other express or implied representation or
warranty with respect to Parent or Merger Sub or with respect to any other information provided to or made available to the Company in connection with the
transactions contemplated hereunder. Except as provided in Section 6.8, neither Parent, Merger Sub nor any other person will have or be subject to any
liability or indemnification obligation to the Company or any other person resulting from the distribution to the Company, or the Company’s use of, any such
information, including any information, documents, projections, forecasts or other material made available to the Company in certain data rooms or
management presentations in expectation of the transactions contemplated by this Agreement, unless any such information is expressly included in a
representation or warranty contained in this Section 4 or in the corresponding section of the Parent Disclosure Schedule.
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     Section 5. Conduct of Business Pending the Merger; No Solicitation; Employee Matters.

     Section 5.1 Conduct of Business. During the period from the date of this Agreement and continuing until the earlier of the termination of this Agreement
or the Effective Time, the Company and each Company Subsidiary shall, except as required by Law, as contemplated by this Agreement, as set forth on
Section 5.1 of the Company Disclosure Schedule or to the extent that Parent shall otherwise consent in writing (not to be unreasonably withheld, conditioned
or delayed), conduct their respective businesses in the ordinary course on a basis consistent with past practice. Without limiting the generality of the
foregoing, and to the extent consistent therewith, without the prior written consent of Parent (not to be unreasonably withheld, conditioned or delayed), during
the period from the date hereof and continuing until the earlier of the termination of this Agreement or the Effective Time, the Company shall observe the
following covenants, in each case except as required by Law or as contemplated by this Agreement or as set forth on Section 5.1 of the Company Disclosure
Schedule:

          (a) Affirmative Covenants Pending Closing. The Company shall:

                (i) Preservation of the Business; Maintenance of Properties, Material Contracts. Use reasonable best efforts, on a basis consistent with past
practices, to (A) preserve the business of the Company and the Company Subsidiaries, including without limitation, keeping available the services of the
current officers, employees and consultants of the Company and the Company Subsidiaries and to preserve the present relationships of the Company and
the Company Subsidiaries with customers, suppliers and other persons with which the Company or any Company Subsidiary has significant business
relations, (B) advertise, promote and market the Company’s products, (C) keep the Company’s and the Company Subsidiaries’ material properties
substantially intact, preserve their goodwill and business, and maintain all physical properties in good repair and condition, (D) perform and comply in all
material respects with the terms of the Material Contracts, and (E) maintain, and comply in all material respects with, all material Permits;

                (ii) Insurance. Use reasonable best efforts to keep in effect general liability, casualty, product liability, worker’s compensation, directors’ and
officers’ liability and other material insurance policies in coverage scope and amounts substantially similar to those in effect at the date hereof;

                (iii) Convertible Debentures and Preferred Stock. Deliver or cause to be timely delivered to the holders of Convertible Debentures and the
Company Preferred Stock all notices required pursuant to the terms of the Indenture and the Company’s charter and bylaws in connection with the Merger;
and

          (b) Negative Covenants Pending Closing. The Company shall not and shall cause the Company Subsidiaries not to:

                (i) Compensation. (1) Change the compensation payable to any officer, employee, agent or consultant or enter into or amend any employment,
change in
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control, bonus, severance, termination, retention or other agreement or arrangement with any officer, employee, agent or consultant of the Company or a
Company Subsidiary, or adopt, or increase the benefits (including fringe benefits), severance or termination pay under, any employee benefit plan or
agreement or otherwise, except (A), in each case, as required by Law or in accordance with existing agreements or Plans, (B) in the case of compensation
for officers (other than executive officers), employees, agents or consultants, in the ordinary course of business consistent with past practice, and (C) other
than any separation, retention or incentive agreement entered into after the date hereof with any non-executive officer of the Company or any Company
Subsidiary pursuant to which the aggregate benefits (to the extent additional to existing benefits of a similar nature) do not exceed $250,000 in the
aggregate or $25,000 for any person individually, provided the Company provides Parent at least two (2) business days prior written notice, or (2) make
any prohibited loans or advances to any of its officers, employees, agents or consultants, or make any material change in its existing borrowing or lending
arrangements for or on behalf of any such persons pursuant to a Plan or otherwise; provided, however, that, subject to the remaining provisions of
Section 5.1(b), the foregoing clauses (1) and (2) shall not restrict the Company or any of the Company Subsidiaries from entering into or making available
to newly hired employees or to employees in the context of promotions based on job performance or workplace requirements, in each case in the ordinary
course of business, plans, agreements, benefits and compensation arrangements (including incentive grants, but excluding any plans, Contracts, benefits or
arrangements that could result in the obligation on the part of the Surviving Corporation to make any material payments in connection with the
consummation of the Merger or the termination of such person’s employment after the consummation of the Merger) that have a value that is consistent
with the past practice of making compensation and benefits available to newly hired or promoted employees in similar positions;

                (ii) Capital Stock. Split, combine or reclassify any of its capital stock or make any change in the number of shares of its capital stock authorized,
issued or outstanding or grant, sell or otherwise issue or authorize the issuance of any share of capital stock, any other voting security or any security
convertible into, or any option, warrant or other right to purchase (including any equity-based award), or convert any obligation into, shares of its capital
stock or any other voting security, declare, set aside, make or pay any dividend or other distribution with respect to any shares of its capital stock, sell or
transfer any shares of its capital stock, or acquire, redeem or otherwise repurchase any shares of its capital stock or any rights, warrants or options to
purchase any of its capital stock, or any securities convertible into or exchangeable for any such shares; provided, however, that the foregoing clause shall
not restrict: (1) the exercise of Company Options and ESPP Options outstanding as of the date hereof and the Company’s obligation to issue shares of
Company Common Stock upon any such exercise, (2) the repurchase or cancellation of Restricted Shares or other shares of Company Common Stock in
accordance with the terms of the applicable award agreements or similar arrangements to satisfy withholding obligations upon the vesting of Restricted
Shares or the exercise of Company Options, or (3) the conversion or redemption of Company Preferred Stock in accordance with the Company’s charter,
and the Company’s obligation to issue shares of Company Common Stock upon any such
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conversion, (4) the conversion of any of the Convertible Debentures in accordance with the terms of such securities and the Indenture as of the date hereof,
the Company’s obligation to issue shares of Company Common Stock upon any such conversion and the Company’s right to deliver, in lieu of shares of
Company Common Stock, cash or a combination of cash and shares of Company Common Stock upon such conversion or (5) the payment of regular
quarterly cash dividends with respect to the Company Preferred Stock in accordance with the Company’s charter;

                (iii) Charter, By Laws and Directors. Amend, or otherwise alter or modify in any respect, the charter or bylaws of the Company or any Company
Subsidiary;

                (iv) Disposition of Assets. Except as provided in the Company financial budget and plans previously made available to Parent, sell or transfer, or
mortgage, pledge, lease, license, terminate any lease or license, or otherwise dispose of or encumber any tangible or intangible asset or related assets of the
Company with a value in excess of $3,000,000, other than sales and non-exclusive licenses of products and services of the Company and the Company
Subsidiaries in the ordinary course of business consistent with past practice and other than Permitted Liens;

                (v) Capital Expenditures. Except as provided in the Company financial budget and plans previously made available to Parent, authorize any
single capital expenditure, or a series of related expenditures, in excess of $3,000,000;

                (vi) Accounting Policies. Except as may be required as a result of a change in Law or GAAP (or any interpretation thereof), change any of the
accounting practices or principles used by the Company or by any Company Subsidiary;

                (vii) Writing Up or Down Assets. Except as provided in the Company financial budget and plans previously made available to Parent, write up,
write down or write off the book value of any material assets of the Company and the Company Subsidiaries, other than (i) in the ordinary course of
business and consistent with past practice or (ii) as may be required by GAAP or the Financial Accounting Standards Board;

                (viii) Legal. Settle or compromise any pending or threatened Action that (a) is material to the Company and the Company Subsidiaries taken as a
whole, (b) requires payment to or by the Company or any Company Subsidiary (exclusive of attorney’s fees, including success fees) in excess of
$3,000,000, (c) involves restrictions on the business activities of the Company that would be material to the Company and the Company Subsidiaries taken
as a whole, or (d) would involve the issuance of Company securities;

                (ix) Extraordinary Transactions. Adopt a plan of complete or partial liquidation, dissolution, merger, consolidation, or recapitalization of the
Company or any of the Company Subsidiaries (other than this Agreement and the Merger);
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                (x) Plans. Except as required by Law (including Section 409A of the Code) or Contracts (including Plans) in existence on the date hereof or as
set forth on Section 5.1(b)(x) of the Company Disclosure Schedule, establish, adopt, enter into or amend any collective bargaining, bonus, profit sharing,
thrift, restricted stock, pension, retirement, deferred compensation, employment, termination, severance or other plan, agreement, trust, fund, policy or
arrangement for the benefit of any current or former directors, officers or employees of the Company or any Company Subsidiary, pay any discretionary
bonuses to any director, officer or employee of the Company or any Company Subsidiary, except for the exercise of discretionary elements under existing
Plans or arrangements, or change in any material respect the manner in which contributions to any such Plan or arrangement are made or the basis on
which such contributions are determined;

                (xi) Taxes. Except in each case as required by Law or Treasury Regulation, make, revoke or change any material Tax election, file any amended
Tax Return with respect to any material Tax, settle or compromise any material federal, state, local or foreign Tax liability, surrender any right to claim a
material Tax refund, waive any statute of limitations in respect of a material amount of Taxes, agree to an extension of time with respect to an assessment
or deficiency for a material amount of Taxes or change any annual Tax accounting period;

                (xii) Representations and Warranties. Purposefully and knowingly take any action that would result in any representation or warranty of the
Company and the Company Subsidiaries becoming untrue in any material respect at the Closing, to the extent such breach would reasonably be expected
to cause any condition set forth in Section 7 not to be satisfied at the Closing.

                (xiii) New Line of Business. Enter into any new line of business other than the development and testing of concepts reasonably related to the
current businesses of the Company and the Company Subsidiaries, or discontinue any significant and material line of business.

                (xiv) Other. (A) Acquire (by merger, consolidation, acquisition of stock or assets, joint venture or otherwise or through a direct or indirect
ownership interest or investment) any Person or division thereof, except that the Company can engage in such acquisition having a transaction price less
than $3,000,000 without obtaining Parent’s prior consent; (B) incur, assume or prepay any indebtedness for borrowed money for any indebtedness in an
aggregate amount in excess of $3,000,000, except to refund or refinance commercial paper or in the ordinary course of business (including for purposes of
funding working capital in the ordinary course of business) consistent with past practice; (C) incur, assume, guarantee, endorse or otherwise become liable
or responsible (whether directly, contingently or otherwise) for any indebtedness for borrowed money of any other Person in an aggregate amount in
excess of $3,000,000, except the incurrence of, guarantee with respect to or provision of credit support for, indebtedness of the Company or any of
Company Subsidiary for borrowed money under the Company’s or Company Subsidiaries’ existing credit facilities in the ordinary course of business;
(D) make any loans, advances or capital contributions to, or investments in, any other
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Person, except in the ordinary course of business consistent with past practice; (E) pledge or otherwise encumber shares of capital stock or other voting
securities of any of the Company’s Subsidiaries, other than Permitted Liens; (F) mortgage or pledge any of its material assets, tangible or intangible, or
create any Lien thereupon (other than Permitted Liens or Liens arising under and created by the Contracts without any breach thereof or hereof or default
thereunder or hereunder); (G) enter into any Material Contract other than in the ordinary course of business consistent with past practice to the extent such
Contract would be material to the Company and the Company Subsidiaries, taken as a whole; (H) voluntarily terminate or modify in any material adverse
respect any Material Contract; (I) enter into material supply agreements with suppliers, except in the ordinary course of business consistent with past
practice; or (J) enter into any foreign exchange contract or other hedging contract except in the ordinary course of business consistent with past practice;

                (xv) Obligations. Obligate itself to do any of the foregoing.

          (c) No Control of the Company’s Business. Parent acknowledges and agrees that: (i) nothing contained in this Agreement shall give Parent, directly or
indirectly, the right to control or direct the Company’s or the Company Subsidiaries’ operations prior to the Effective Time, (ii) prior to the Effective Time,
each of the Company and Parent shall exercise, consistent with the terms and conditions of this Agreement, complete control and supervision over its and its
Subsidiaries’ respective operations, and (iii) notwithstanding anything to the contrary set forth in this Agreement, no consent of Parent shall be required with
respect to any matter set forth in Section 5.1 or elsewhere in this Agreement to the extent the requirement of such consent would be inconsistent with
applicable Law.

     Section 5.2 No Solicitation.

          (a) The Company has ceased and caused to be terminated all existing solicitations, discussions, contacts and negotiations with any persons with respect
to any inquiry, offer or proposal from any person or group other than Parent or any of its affiliates relating to any transaction or proposed transaction or series
of related transactions involving: (A) any direct or indirect acquisition or purchase by any person or “group” (as defined under Section 13(d) of the Exchange
Act) of a twenty percent (20%) interest or more in either the total outstanding shares of equity or voting securities of the Company or any Company
Subsidiary or the total outstanding shares of any class of equity securities of the Company or any Company Subsidiary, or any tender offer or exchange offer
that if consummated would result in any person or “group” beneficially owning twenty percent (20%) or more of the total outstanding shares of equity or
voting securities of the Company or the total outstanding shares of any class of equity securities of the Company or any Company Subsidiary, (B) any sale or
disposition of consolidated assets of the Company (including for this purpose the outstanding assets, rights and equity securities of the Company Subsidiaries)
to any person or “group” for consideration equal to fifteen percent (15%) or more of the aggregate fair market value of all of the outstanding shares of
Company Common Stock, or (C) any consolidation, merger, business combination, recapitalization, liquidation, dissolution or similar transaction with respect
to the Company or any Company Subsidiary (any of the foregoing inquiries, offers or proposals being an “Acquisition Proposal”). Except as provided in
Section 5.2(b), (c) or (d), from the date hereof, until the earlier of the
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termination of this Agreement or the Effective Time, the Company shall not and shall not authorize or permit its officers, directors, employees, investment
bankers, attorneys, accountants, consultants, financial or other advisors or other agents or those of any Company Subsidiary (collectively, “Representatives”)
to, directly or indirectly, (i) solicit, initiate or knowingly encourage or take any other action to knowingly facilitate the submission of an Acquisition Proposal,
(ii) enter into any letter of intent, memorandum of understanding, agreement, option agreement or any agreement or arrangement with respect to any
Acquisition Proposal, (iii) enter into, continue, participate, engage or knowingly assist in any manner in contacts, negotiations or discussions with, or provide
any non-public information or data to, any person (other than Parent, Merger Sub or any of their respective affiliates or Representatives) relating to any
Acquisition Proposal, or grant any waiver, amendment or release under any standstill, or (iv) take any action to, other than as contemplated by this Agreement
in connection with the Merger, render the Company Rights issued pursuant to the terms of the Company Rights Agreement inapplicable to an Acquisition
Proposal or the transactions contemplated thereby, exempt or exclude any person from the definition of an Acquiring Person (as defined in the Company
Rights Agreement) under the terms of the Company Rights Agreement or allow the Company Rights to expire prior to their expiration date or otherwise
amend the Company Rights Agreement. For purposes of this Section 5.2 only, “Company Subsidiary” means any Subsidiary of the Company whose business
constitutes 25% or more of the net revenues, net income or assets (based on fair market value) of the Company and the Company Subsidiaries taken as a
whole.

          (b) Notwithstanding the foregoing, prior to obtaining the Company Shareholder Approval, the Company (i) may (and may authorize and permit its
Representatives to), pursuant to a confidentiality agreement, which shall contain provisions no less favorable in any material respect to the Company than the
Confidentiality Agreement (except for such changes as are necessary to allow the Company to comply with the terms of this Agreement), furnish information
concerning, and provide access to, its business, properties, employees and assets to any Person (and its Representatives acting in such capacity) that has made
an Acquisition Proposal, provided that any such information must be provided to Parent prior to or substantially concurrent with the time of its provision to
such third party to the extent not previously made available to Parent, and (ii) may participate, engage or assist in any manner in negotiations and discussions
with any Person (and its Representatives acting in such capacity) that has made an Acquisition Proposal with respect to such Acquisition Proposal or inquiry
if, but only if, in the case of both clause (i) and (ii): (x) such Acquisition Proposal provides for any Person or group to acquire, directly or indirectly, a
majority of the issued and outstanding shares of Company Common Stock (or a majority of the voting securities of any surviving corporation in a merger or
consolidation with the Company) or provides for the acquisition of all or substantially all of the consolidated assets of the Company (a “Takeover Proposal”);
(y) such Takeover Proposal was not solicited or initiated in violation of Section 5.2(a) by the Company or by any of its Representatives, and the Company
Board of Directors (or any committee thereof authorized to act in such capacity) determines in good faith, after consultation with its financial advisor and
outside counsel, that such Takeover Proposal is more favorable than the Merger, from a financial point of view, to the Company’s shareholders taking into
account all of the terms and conditions of such proposal and this Agreement (including any binding written and complete proposal (including all schedules
and exhibits) to amend the terms of this Agreement) and for which financing, to the extent required, is, or is reasonably likely to be, committed on
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terms and conditions that the Company Board of Directors (or any committee thereof authorized to act in such capacity) determines, after consultation with its
financial advisor, are reasonably likely to result in disbursement sufficient for consummation of the transactions contemplated by the Takeover Proposal; and
(z) in the good faith opinion of the Company Board of Directors (or any committee thereof authorized to act in such capacity), after consultation with outside
legal counsel, providing such information or access or participating, engaging or assisting in such negotiations or discussions is or would be in the best
interests of the Company and its shareholders and that the failure to take such action is or would be inconsistent with the Company Board of Directors’
fiduciary duties to the Company’s shareholders under applicable Law (a Takeover Proposal which satisfies clauses (x), (y) and (z) being referred to herein as a
“Superior Proposal”). The Company shall promptly, and in any event within 48 hours after receipt of any bona fide inquiries, proposals or offers received by,
any request for information from, or any negotiations sought to be initiated or continued with, either the Company or its Representatives concerning an
Acquisition Proposal, notify Parent orally and in writing and disclose the material terms of such inquiry, offer, proposal or request and, in the case of written
materials provided to the Company, provide Parent copies or written summaries of such materials as promptly as reasonably practicable. The Company will
keep Parent informed on a reasonably prompt basis of the status and any discussions or negotiations (including amendments and proposed amendments)
relating to any Takeover Proposal or other bona fide inquiry, offer, proposal or request.

          (c) Except as set forth in this subsection (c), neither the Company Board of Directors nor any committee thereof shall (i) withdraw or modify, or
publicly propose to withdraw or modify, in a manner adverse to Parent or Merger Sub, the approval or recommendation of the Company Board of Directors of
this Agreement or the Merger or publicly announce that it has resolved to take such action (any such action under this clause (i), a “Change in
Recommendation”), (ii) approve, recommend or adopt or publicly propose to approve, recommend or adopt any Acquisition Proposal or (iii) approve,
recommend, adopt or allow the Company to enter into any letter of intent, memorandum of understanding, option agreement or similar arrangement with
respect to any Acquisition Proposal. Notwithstanding the foregoing, in response to a Takeover Proposal that did not arise from a breach by the Company of
Section 5.2(a), prior to the Company Shareholder Approval (x) the Company Board of Directors (or any committee thereof authorized to act in such capacity)
shall be permitted to make a Change in Recommendation if it determines in good faith, after consultation with its outside legal counsel, that the failure to take
such action would be inconsistent with the Company Board of Directors’ fiduciary duties to the Company’s shareholders under applicable Law and (y) the
Company may enter into a definitive agreement with respect to such Takeover Proposal if the Company Board of Directors (or a committee thereof authorized
to act in such capacity) has made the determination in clause (x), has determined in good faith, after consultation with its financial advisor and outside legal
counsel, that such Takeover Proposal constitutes a Superior Proposal and, concurrently with entering into such definitive agreement, terminates this
Agreement pursuant to Section 8.1(g) and immediately pays the applicable termination fee as a condition to such termination. The Company shall not be
entitled to terminate pursuant to Section 8.1(g), effect a Change in Recommendation or enter into an agreement with respect to a Superior Proposal unless and
until (A) after the third business day following Parent’s receipt of a written notice (a “Notice of Superior Proposal”) from the Company advising Parent that
the Company intends to take such action and specifying the reasons therefor, including the material terms and
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conditions of the Superior Proposal that is the basis of such action in such Notice of Superior Proposal and stating that the Company intends to terminate this
Agreement pursuant to Section 8.1(g) or effect a Change in Recommendation, as applicable (it being understood and agreed that (1) in determining whether to
cause or permit the Company to so terminate this Agreement, the Company Board of Directors (or a committee thereof authorized to act in such capacity)
shall take into account any changes to the financial terms of this Agreement proposed by Parent to the Company in any binding written and complete proposal
(including all schedules and exhibits and any necessary amendments to the terms of this Agreement) in response to a Notice of Superior Proposal or
otherwise, and (2) any material amendment to the financial terms of such Superior Proposal shall require a new Notice of Superior Proposal and a new three
business day period), (B) the Company has complied in all material respects with this Section 5.2 and (C) in the case of a termination pursuant to
Section 8.1(g) or entrance into an agreement for a Superior Proposal, the Company has paid, or caused to be paid to, Parent all amounts due Parent pursuant
to Section 8.2 of this Agreement as a result of a termination pursuant to Section 8.1(g).

          (d) Nothing contained in this Section 5.2 or any other provision of this Agreement shall prohibit the Company or the Company Board of Directors (or
any committee thereof authorized to act in such capacity) from making a Change in Recommendation, or from taking and disclosing to the Company’s
shareholders a position with respect to any tender or exchange offer by a third party pursuant to Rules 14d-9 and 14e-2(a) promulgated under the Exchange
Act or from making any similar disclosure to the Company’s shareholders with respect to any Takeover Proposal, if in any such case the Company’s Board of
Directors (or any committee thereof authorized to act in such capacity) determines in good faith (after consultation with its outside legal counsel) that it is
required to do so under applicable Law, provided that any such disclosure (other than a recommendation of rejection of such tender or exchange offer or other
Takeover Proposal or a “stop, look and listen” letter or similar communication of the type contemplated by Rule 14d-9(f) under the Exchange Act) shall be
deemed to be a Change in Recommendation if it satisfies the definition thereof under Section 5.2(c)(i), unless the Company Board of Directors expressly
reaffirms its recommendation of the Merger at least two business days prior to the Company Shareholders Meeting.

     Section 5.3 Employee Matters.

          (a) Except as provided in Section 5.3(a) of the Company Disclosure Schedule, from the Effective Time to the date that is twelve (12) months after the
Effective Time (the “Benefits Continuation Period”), the Surviving Corporation shall pay or cause to be paid to each employee who continues as an employee
of the Company, the Company Subsidiaries or the Surviving Corporation during the Benefits Continuation Period (the “Continuing Employees”) salary,
wages, cash incentive opportunities, severance, medical benefits and other welfare benefit plans programs and arrangements which are at least comparable in
the aggregate to those provided prior to the Closing Date under the Plans or otherwise (including the bonus programs previously approved for fiscal 2008),
excluding any equity-based plans; provided, that with respect to Continuing Employees who are subject to employment and/or change in control agreements
or arrangements that have not been superseded by agreements with Parent (the “Employment Agreements”), the Surviving Corporation shall expressly
assume such Employment Agreements and fulfill all obligations thereunder; provided, further, that, except for those Continuing Employees that are party to
the Employment Agreements, neither this Section
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5.3(a) nor any other provision of this Agreement shall be deemed a guarantee of employment for such Continuing Employees with the Company or any
Company Subsidiary. The Surviving Corporation shall expressly assume the Company’s Deferred Income Plan dated as of July 1, 2000, as amended, and
fulfill all obligations thereunder. During the Benefits Continuation Period, the Surviving Corporation shall pay, subject to such terms and conditions as it shall
establish and the terms of applicable Employment Agreements, any such Continuing Employee whose employment is involuntarily terminated by Parent, the
Surviving Corporation or any of their Subsidiaries without cause an amount of severance pay in cash equal to the amount of cash severance pay that would
have been payable to such Continuing Employee under the terms of the severance policy maintained by the Company and applicable to such Continuing
Employee immediately prior to the date of this Agreement or, if applicable, such Continuing Employee’s Employment Agreement.

          (b) The Surviving Corporation shall (i) waive any applicable pre-existing condition exclusions and waiting periods with respect to participation and
coverage requirements in any replacement or successor welfare benefit plan of the Surviving Corporation that a Continuing Employee is eligible to participate
in following the Effective Time to the extent such exclusions or waiting periods were inapplicable to, or had been satisfied by, such Continuing Employee
immediately prior to the Effective Time under the relevant Plan in which such Continuing Employee participated, (ii) provide each such Continuing
Employee with credit for any co-payments and deductible paid prior to the Effective Time (to the same extent such credit was given under the analogous Plan
prior to the Effective Time) in satisfying any applicable deductible or out-of-pocket requirements and (iii) to the extent that any Continuing Employee is
allowed to participate in any employee benefit plan of Parent, the Surviving Corporation or any of their subsidiaries following the Effective Time, cause such
plan to recognize the service of such Continuing Employee with the Company and the Company Subsidiaries prior to the Effective Time for purposes of
eligibility to participate, vesting and benefit accrual (but not for benefit accrual under any defined benefit, retiree welfare or similar plan) to the extent of such
service. Parent will make arrangements with its insurance carriers prior to Closing to ensure the results specified in this Section 5.3(b).

          (c) Parent and Company acknowledge and agree that the provisions contained in this Section 5.3 shall not interfere with the right of Parent or the
Surviving Corporation to amend, modify or terminate any Plan (subject to the provisions of Section 5.3(a) and (b) above) or to terminate the employment of
any Continuing Employee for any reason, subject to the terms of applicable Employment Agreements.

          (d) Prior to the Effective Time, the Company shall take all such steps as may be reasonably necessary (to the extent permitted under applicable Law) to
cause any dispositions of the Company Common Stock (including derivative securities with respect to the Company Common Stock) resulting from the
Merger or the other transactions contemplated by Section 2 of this Agreement by each individual who is subject to the reporting requirements of Section 16(a)
of the Exchange Act with respect to the Company to be exempt under Rule 16b-3 promulgated under the Exchange Act.

          (e) Nothing in this Section 5.3 shall give any Company Employee any right under this Agreement.
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     Section 5.4 Employee Preferred Stock Tender Offer.

          (a) The Company agrees to provide all reasonable cooperation reasonably requested by Parent, at Parent’s sole expense, in connection with a tender
offer and consent solicitation (the “Employee Preferred Stock Tender Offer”) conducted by Parent in respect of the outstanding shares of the Company’s
Employees’ Subordinated Convertible Preferred Stock (the “Employee Preferred Stock”). If this Agreement is terminated prior to the Effective Time, Parent
shall (or shall cause Merger Sub to), promptly upon request by the Company, reimburse the Company for all reasonable out-of-pocket costs incurred by the
Company or the Company Subsidiaries in connection with such cooperation. If this Agreement is terminated prior to the Effective Time, Parent and Merger
Sub shall, on a joint and several basis, indemnify and hold harmless the Company, the Company Subsidiaries and their respective Representatives for and
against any and all losses suffered or incurred by them in connection with the Employee Preferred Stock Tender Offer.

          (b) The Employee Preferred Stock Tender Offer shall provide for a per share offer at an amount of cash equal to the Per Share Price and shall provide,
as conditions, (i) the prior or simultaneous consummation of the Merger and (ii) that the holders of Employee Preferred Stock grant their proxies to vote in
favor of approval of (A) this Agreement, (B) the transactions contemplated hereby including the Merger, (C) an amendment to the Company’s charter to allow
for the redemption of the Employee Preferred Stock following the consummation of the Merger at an amount of cash equal to the Per Share Price, and
(D) any other matters included by the Company in the Proxy Statement for the Company Shareholders Meeting, (the “Employee Preferred Stock Consents”).
The Employee Preferred Stock Tender Offer shall be made pursuant to an Offer to Purchase and Consent Solicitation Statement and related letters of
transmittal and similar ancillary agreements prepared by Parent in connection with the Employee Preferred Stock Tender Offer in form and substance
reasonably satisfactory to the Company and in compliance as to form in all material respects with applicable SEC requirements and in accordance with all
requirements under the Tennessee Investor Protection Act as applicable. The Company and its counsel shall be given a reasonable opportunity to review and
comment on any materials that are to be provided holders of Employee Preferred Stock in connection with the Employee Preferred Stock Tender Offer, and
Parent shall give due consideration to all reasonable additions, deletions or changes suggested thereto by the Company and its counsel. Parent will not waive
the conditions regarding the prior or simultaneous consummation of the Merger or the Employee Preferred Stock Consents to the Employee Preferred Stock
Tender Offer without the prior written consent of the Company.

          (c) If at any time prior to the acceptance of Employee Preferred Stock pursuant to the Employee Preferred Stock Tender Offer any event should occur
that is required by applicable Law to be set forth in an amendment of, or a supplement to, the Employee Preferred Stock Tender Offer Documents, Parent will
prepare and disseminate such amendment or supplement; provided, however, that prior to such dissemination, Parent shall consult with Parent with respect to
such amendment or supplement and shall afford the Company and its counsel reasonable opportunity to comment thereon. Parent will notify the Company at
least 48 hours prior to the dissemination of the Employee Preferred Stock Tender Offer documents, or 24 hours prior to the mailing of any amendment or
supplement thereto, to the Employee Preferred Stockholders.

43



 

          (d) For avoidance of doubt, neither the making nor consummation of the Employee Preferred Stock Tender Offer, nor the approval of the Company
shareholders of the amendment to the Company’s charter referred to in Section 5.4(b)(C), shall be a condition to Closing for the Company, Parent or Merger
Sub.

     Section 6. Additional Agreements.

     Section 6.1 Proxy Statement. The Company shall, as soon as practicable following the date hereof, prepare and file with the SEC the Proxy Statement in
preliminary form, and each of the Company, Parent and Merger Sub shall use their reasonable efforts to respond as promptly as practicable to any comments
of the SEC or its staff with respect thereto. The Company shall notify Parent promptly of the receipt of any comments from the SEC or its staff and of any
request by the SEC or its staff for amendments or supplements to the Proxy Statement or for additional information and shall supply Parent with copies of all
correspondence between the Company or any of its Representatives, on the one hand, and the SEC or its staff, on the other hand, with respect to the Proxy
Statement. The Company shall use its reasonable best efforts to cause the Proxy Statement to be mailed to the Company’s shareholders as promptly as
practicable after filing with the SEC. If at any time prior to receipt of the Company Shareholder Approval there shall occur any event that should, upon the
advice of the Company’s outside legal counsel, be set forth in an amendment or supplement to the Proxy Statement so that the Proxy Statement shall not
contain any untrue statement of a material fact or omit to state any material fact required to be stated therein or necessary in order to make the statements
therein, in light of the circumstances under which they are made, not misleading, the Company shall promptly prepare, file with the SEC and mail to its
shareholders such an amendment or supplement. Notwithstanding anything to the contrary stated above, prior to filing or mailing the Proxy Statement or any
other SEC filing required in connection with the transactions contemplated hereby (or, in each case, any amendment or supplement thereto) or responding to
any comments of the SEC with respect thereto, the party responsible for filing or mailing such document shall provide the other party an opportunity to
review and comment on such document or response and shall include in such document or response comments reasonably proposed by the other party. At the
request of Parent, the Company shall include in the Proxy Statement a proposal to amend the Company’s charter to allow for the redemption of the Employee
Preferred Stock following the consummation of the Merger at an amount of cash equal to the Per Share Price.

     Section 6.2 Company Shareholders Meeting. The Company shall, as soon as practicable following the date hereof, duly call, give notice of, convene and
hold a meeting of its shareholders (the “Company Shareholders Meeting”) for the purpose of seeking the Company Shareholder Approval. Subject to
Section 5.2(c), the Company’s Board of Directors (or any committee thereof authorized to act in such capacity) shall recommend adoption and approval of
this Agreement and the Merger by the shareholders of the Company and include such recommendation in the Proxy Statement. Unless such recommendation
shall have been modified or withdrawn in accordance with Section 5.2(c), the Company shall take all action that is both reasonable and lawful to solicit from
its shareholders proxies in favor of the proposal to adopt and approve this Agreement and the Merger and shall take all other reasonable actions necessary or
advisable to secure the vote or consent of the shareholders of the Company that are required by the NYSE or CHX rules or the TBCA. Notwithstanding
anything to the contrary in the preceding sentence and for avoidance of doubt, at any time prior to the Company Stockholder
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Approval, the Company may adjourn, postpone or cancel the Company Stockholders Meeting following a Change in Recommendation or in response to an
Acquisition Proposal if the Company Board of Directors (or any committee thereof authorized to act in such capacity) determines in good faith after
consultation with its outside legal counsel that there is a reasonable likelihood that such Acquisition Proposal could lead to a Superior Proposal and that
failure to take such action would be inconsistent with its fiduciary duties under applicable Law or, in any event, if this Agreement is terminated before that
meeting is held.

     Section 6.3 Access to Information, Confidentiality. Prior to the Effective Time, except as otherwise prohibited by applicable Law or the terms of any
Contract to which the Company or any Company Subsidiary is a party, as would materially interfere with the conduct of the business of the Company or any
Company Subsidiary, or as would be reasonably expected to violate the attorney-client privilege of the Company or a Company Subsidiary (it being agreed
that the parties shall use their reasonable efforts to cause such information to be provided in a manner that does not cause such violation), the Company shall,
and shall cause the Company Subsidiaries to, afford to Parent, Merger Sub and their directors, employees, representatives, financial advisors, consultants,
lenders, legal counsel, accountants and other advisors and representatives, to have such access to the books and records, financial, operating and other data,
assets, properties, facilities, plants, offices, auditors, authorized representatives, business and operations of the Company and the Company Subsidiaries as is
reasonably necessary or appropriate in connection with Parent’s investigation of the Company and the Company Subsidiaries with respect to the transactions
contemplated hereby. Any such investigation and examination shall be conducted at reasonable times upon reasonable advance notice and under reasonable
circumstances so as to minimize disruption to or impairment of the Company’s business. In order that Parent may have a full opportunity to make such
investigation and, provided such persons are bound by the confidentiality agreement, dated as of May 7, 2007 between Parent and the Company (the
“Confidentiality Agreement”), or have otherwise agreed to be bound to the provisions of such agreement applicable to representatives, the Company shall
furnish the representatives of Parent during such period with all such information and copies of such documents concerning the affairs of the Company as
such representatives may reasonably request. The information and documents so provided shall be subject to the terms of the Confidentiality Agreement.

     Section 6.4 Regulatory Filings; Reasonable Efforts.

          (a) As promptly as practicable after the date hereof, each of Parent, Merger Sub and the Company shall use reasonable best efforts to make and shall
cause their affiliates to use reasonable best efforts to make all filings, notices, petitions, statements, registrations, submissions of information, application or
submission of other documents required by any Governmental Entity or any foreign labor organization or works council in connection with the Merger,
including: (i) the filings identified on Section 3.17 of the Company Disclosure Schedule that are required to be made with a Governmental Entity, (ii) pre-
merger notification reports to be filed with the United States Federal Trade Commission (the “FTC”) and the Antitrust Division of the United States
Department of Justice (“DOJ”) as required by the HSR Act, (iii) filings required by the merger notification or control Laws, and any other applicable antitrust
or fair trade Law, of any applicable foreign jurisdiction or filings required by any foreign labor organization or works council, (iv) any filings required under
the Securities Act, the Exchange
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Act, any applicable state securities or “blue sky” laws and the securities laws of any foreign country, or (v) any other applicable Laws or rules and regulations
of any Governmental Entity relating to, and material to the consummation of, the Merger.

          (b) Subject to restrictions required by Law, each of Parent, Merger Sub, and the Company shall promptly supply, and shall cause their affiliates or
owners promptly to supply, the others with any information which may be reasonably required in order to make any filings or applications pursuant to
Section 6.4(a).

          (c) Subject to applicable confidentiality restrictions or restrictions required by Law, each of Parent, Merger Sub and the Company will notify the others
promptly upon the receipt of: (i) any comments or questions from any officials of any Governmental Entity in connection with any filings made pursuant
hereto or the Merger itself and (ii) any request by any officials of any Governmental Entity for amendments or supplements to any filings made pursuant to
any applicable Laws and rules and regulations of any Governmental Entity or answers to any questions, or the production of any documents, relating to an
investigation of the Merger by any Governmental Entity. Whenever any event occurs that is required to be set forth in an amendment or supplement to any
filing made pursuant to Section 6.4(a), Parent, Merger Sub or the Company, as the case may be, will promptly inform the others of such occurrence and
cooperate in filing with the applicable Governmental Entity such amendment or supplement. Without limiting the generality of the foregoing, each party shall
provide to the other parties (or their respective advisors) copies of all correspondence between such party and any Governmental Entity relating to the Merger.
The parties may, as they deem advisable and necessary, designate any competitively sensitive materials provided to the other under this Section as “outside
counsel only.” Such materials and the information contained therein shall be given only to outside counsel of the recipient and will not be disclosed by such
outside counsel to employees, officers, or directors of the recipient without the advance written consent of the party providing such materials. In addition, to
the extent reasonably practicable, all discussions, telephone calls, and meetings with a Governmental Entity regarding the Merger shall include
representatives of Parent, Merger Sub, and the Company. Subject to applicable Law, the parties will consult and cooperate with each other in connection with
any analyses, appearances, presentations, memoranda, briefs, arguments, and proposals made or submitted to any Governmental Entity regarding the Merger
by or on behalf of any party.

          (d) Upon the terms and subject to the conditions set forth in this Agreement, each of the Company, on the one hand, and Parent and Merger Sub, on the
other hand, agrees to use its reasonable efforts to take, or cause to be taken, all actions, and to do, or cause to be done, and to assist and cooperate with the
other parties in doing, all things necessary, proper or advisable to consummate and make effective the Merger, including using its reasonable efforts to
accomplish the following: (i) the causing of all of the conditions set forth in Section 7 to the other parties’ obligations to consummate the Merger to be
satisfied and to consummate and make effective the Merger and the other transactions contemplated hereby, (ii) the obtaining of all necessary actions or non-
actions, expirations of all necessary waiting periods, waivers, consents, clearances, approvals, orders and authorizations from Governmental Entities required
by it and the making of all necessary registrations, declarations and filings (including registrations, declarations and filings with Governmental Entities, if
any) required by it, (iii) the obtaining of all necessary consents, approvals or waivers from third parties (provided, however, in no event
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shall obtaining any such consent, approval, or waivers be required as a condition to Closing hereunder), (iv) the defending of any suits, claims, actions,
investigations or proceedings, whether judicial or administrative, challenging this Agreement or the consummation of the Merger to which it is a party,
including seeking to have any stay or temporary restraining order entered by any court or other Governmental Entity vacated or reversed, and (v) the
execution or delivery of any additional instruments necessary to consummate the Merger, and to carry out fully the purposes of, this Agreement. In case at
any time after the Effective Time any further action is necessary or desirable to carry out the purposes of this Agreement, the proper officers and directors of
the Surviving Corporation and Parent shall use all reasonable efforts to take, or cause to be taken, all such necessary actions. Without limiting the foregoing,
the parties shall request and shall use reasonable efforts to obtain early termination of the waiting period provided for in the HSR Act. Notwithstanding
anything herein to the contrary, Parent agrees to take, and to cause its affiliates and owners to take, whatever action may be necessary to resolve as promptly
as possible any objections relating to the consummation of the Merger as may be asserted under the HSR Act or any other applicable merger control, antitrust,
competition or fair trade Laws with respect to the Merger.

          (e) If the Company Shareholders Meeting is held, Parent shall vote (or consent with respect to) or cause to be voted (or a consent to be given with
respect to) any shares of Company Common Stock or Company Preferred Stock and any shares of common stock of Merger Sub beneficially owned by it or
any of its Subsidiaries or with respect to which it or any of its Subsidiaries has the power (by agreement, proxy or otherwise) to cause to be voted (or to
provide a consent), in favor of the adoption and approval of this Agreement at any meeting of stockholders of the Company or Merger Sub, respectively, at
which this Agreement shall be submitted for adoption and approval and at all adjournments or postponements thereof (or, if applicable, by any action of
shareholders of either the Company or Merger Sub by consent in lieu of a meeting). If the Company Shareholders Meeting is held, Parent shall vote (or
consent with respect to) or cause to be voted (or a consent to be given with respect to) any shares of Company Preferred Stock to which it obtained a proxy in
connection with the Employee Preferred Tender Offer in favor of the adoption and approval of this Agreement at any meeting of stockholders of the Company
or Merger Sub, respectively, at which this Agreement shall be submitted for adoption and approval and at all adjournments or postponements thereof (or, if
applicable, by any action of shareholders of either the Company or Merger Sub by consent in lieu of a meeting).

     Section 6.5 Directors and Officers Indemnification and Insurance.

          (a) The charter and/or bylaws of the Surviving Corporation shall contain provisions with respect to indemnification not less favorable than those set
forth in the charter and bylaws of the Company as of the date hereof, which provisions shall not be amended, repealed or otherwise modified for a period of
six years from the Effective Time in any manner that would adversely affect the rights thereunder of individuals who at, or prior to, the Effective Time were
directors or officers of the Company.

          (b) For a period of six years after the Effective Time, the Company, to the fullest extent permitted and not otherwise prohibited under applicable Law or
under the Company’s charter, bylaws or any applicable indemnification agreements, and regardless of
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whether the Merger becomes effective, shall indemnify, defend and hold harmless, and, after the Effective Time, the Surviving Corporation shall and Parent
shall cause the Surviving Corporation, to the extent indemnified as of the date of this Agreement by the Company pursuant to the Company’s charter, bylaws
and/or indemnification agreements in effect on the date hereof or under applicable Law, to indemnify, defend and hold harmless, each present and former
director or officer of the Company or any of the Company Subsidiaries (collectively, the “Indemnified Parties”) against any costs or expenses (including
attorneys’ fees), judgments, fines, losses, claims, damages, liabilities and amounts paid in settlement in connection with any Action, whether civil, criminal,
administrative or investigative, arising out of or pertaining to (x) the fact that the Indemnified Party is or was an officer, director, employee, agent or other
fiduciary of the Company or any Company Subsidiary prior to the Effective Time or (y) this Agreement or with respect to the transactions contemplated by
this Agreement, whether in any case asserted or arising before or after the Effective Time. Without limiting the generality of the foregoing, if any Indemnified
Party becomes involved in any actual or threatened Action with respect to which such Indemnified Party is entitled to indemnification pursuant to this
Section 6.5 after the Effective Time, the Surviving Corporation shall and Parent shall cause the Surviving Corporation to, to the fullest extent permitted as of
the date of this Agreement by the Company pursuant to the Company’s charter, bylaws and/or indemnification agreements in effect on the date hereof or
under applicable Law, advance to such Indemnified Party within twenty (20) days after receipt by the Surviving Corporation of a written request for such
advance, his or her legal expenses (including the cost of any investigation and preparation incurred in connection therewith); provided that any person to
whom expenses are advanced provides an undertaking, to the extent then required by the TBCA, to repay such advances if it is finally judicially determined
that such person is not entitled to indemnification. Any determination required to be made, for purpose of this Section 6.5 in advance of final judicial
determination, with respect to whether an Indemnified Party’s conduct complied with the standards set forth under Tennessee Law, the Company’s charter,
bylaws or indemnification agreements, as the case may be, shall be made by independent counsel mutually acceptable to Parent and the Indemnified Party.

          (c) Parent shall and shall cause the Surviving Corporation to honor and fulfill in all respects the obligations of the Company pursuant to indemnification
agreements with the Company’s directors, officers, employees or agents existing at or prior to the Effective Time to the fullest extent permitted by applicable
Law or, subject to Section 6.5(a), under the relevant charter or bylaws. Neither Parent nor the Surviving Corporation shall settle, compromise or consent to
the entry of any judgment in any threatened or actual claim for which indemnification could be sought by an Indemnified Party hereunder, unless such
settlement, compromise or consent includes an unconditional release of such Indemnified Party from all liability arising out of such claim or such Indemnified
Party otherwise consents in writing to such settlement, compromise or consent. The Surviving Corporation shall cooperate with an Indemnified Party in the
defense of any matter for which such Indemnified Party could seek indemnification hereunder.

          (d) At or prior to the Effective Time, the Surviving Corporation shall obtain a “tail” insurance policy from an insurance carrier with the same or better
credit rating as the Company’s current insurance carrier with respect to directors’ and officers’ liability insurance that provides coverage for the six years
following the Effective Time at least comparable in amount and scope to the coverage provided under the Company’s directors and officers
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insurance policy in effect as of the Effective Time for the individuals who are or were directors and officers of the Company for claims arising from facts or
events occurring prior to the Effective Time, provided, however, that in no event shall the Surviving Corporation be required to expend in excess of 200% of
the annual premium currently paid by the Company for such coverage. If the Surviving Corporation is unable to obtain the “tail” insurance described in the
first sentence of this Section 6.5(d) for an amount equal to or less than the maximum premium specified in the preceding sentence, the Surviving Corporation
shall obtain as much comparable “tail” insurance as possible for an amount equal to such maximum premium.

          (e) Nothing in this Agreement is intended to, shall be construed to or shall release, waive or impair any rights to directors’ and officers’ insurance
claims under any policy that is or has been in existence with respect to the Company, the Company Subsidiaries or any of their respective officers or directors,
it being understood and agreed that the indemnification provided for in this Section 6.5 is not prior to or in substitution for any such claims under such
policies.

          (f) This Section shall survive the consummation of the Merger at the Effective Time, is intended to benefit the Company, the Surviving Corporation and
the Indemnified Parties, shall be binding on all successors and assigns of Parent and the Surviving Corporation and shall be enforceable by the Indemnified
Parties. In the event Parent or the Surviving Corporation or any of their respective successors or assigns (i) consolidates with or merges into any other person
and shall not be the continuing or surviving corporation or entity of such consolidation or merger, or (ii) transfers all or substantially all of its properties and
assets to any person, then, and in each such case, proper provision shall be made so that the successors and assigns of Parent or the Surviving Corporation, as
the case may be, shall expressly assume and succeed to the obligations set forth in this Section 6.5.

     Section 6.6 Director Resignations. The Company shall obtain and deliver to Parent at the Closing evidence reasonably satisfactory to Parent of the
resignation, effective as of the Effective Time, of those directors of the Company or any Company Subsidiary designated by Parent to the Company in writing
at least ten (10) business days prior to the Closing.

     Section 6.7 Conduct of Business of Parent and Merger Sub Pending the Merger. Each of Parent and Merger Sub agrees that, between the date of this
Agreement and the Effective Time, it will not, directly or indirectly, take any action (a) to cause its representations and warranties set forth in Section 4 to be
untrue in any material respect or as would constitute a Parent Material Adverse Effect; or (b) that would, or would reasonably be expected, individually or in
the aggregate, (i) to prevent, materially delay or impede the ability of Parent or Merger Sub to borrow under the Commitment Letter in connection with the
consummation of the Merger or the other transactions contemplated by this Agreement, (ii) to prevent, materially delay or impede the ability of Parent or
Merger Sub to consummate the Merger or the other transactions contemplated by this Agreement or (iii) to constitute a Parent Material Adverse Effect.
Merger Sub agrees that, between the date of this Agreement and the Effective Time, it shall not engage in any business activities and will incur no liabilities
or obligations other than as expressly contemplated by this Agreement.
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     Section 6.8 Financing.

          (a) Parent shall use reasonable best efforts to take, or cause to be taken, all actions and do, or cause to be done, all things necessary, proper or advisable
to arrange the Financing on the terms and conditions described in the Commitment Letter, including using reasonable best efforts to: (i) maintain in effect the
Commitment Letter, (ii) satisfy, on a timely basis, all conditions applicable to Parent and Merger Sub to obtaining the Financing set forth therein (including
the payment of any commitment, engagement or placement fees required as a condition to the Financing), (iii) enter into definitive agreements with respect
thereto on the terms and conditions contemplated by the Commitment Letter (including the flex provisions related to the Financing) or on other terms
reasonably acceptable to Parent (to the extent the other terms would not adversely affect the ability of Parent or Merger Sub to timely consummate the
transactions contemplated hereby), and (iv) consummate the Financing at or prior to Closing. In the event any portion of the Financing becomes unavailable
on the terms and conditions contemplated in the Commitment Letter, Parent shall use its reasonable best efforts to arrange to obtain alternative financing from
alternative sources in an amount sufficient to consummate the transactions contemplated by this Agreement on terms and conditions not materially less
favorable to Parent in the aggregate (as determined in the good faith reasonable judgment of Parent) than the Financing as promptly as practicable following
the occurrence of such event but in all cases at or prior to Closing. Parent shall give the Company prompt notice of any material breach by any party to the
Commitment Letter of which Parent or Merger Sub becomes aware or any termination of the Commitment Letter. Parent shall keep the Company informed on
a reasonably current basis in reasonable detail of the status of its efforts to arrange the Financing.

          (b) The Company agrees to provide all reasonable cooperation in connection with the arrangement of the Financing as is customary and may be
reasonably requested by Parent (provided that such requested cooperation does not unreasonably interfere with the ongoing operations of the Company and
the Company Subsidiaries), including (i) participation in meetings and marketing presentations at times reasonably acceptable to the Company, (ii) furnishing
customary information (including financial statements) reasonably required to be included in the preparation of offering memoranda, private placement
memoranda, prospectuses and similar documents in connection with financings similar in scope and nature to the Financing contemplated by the Commitment
Letter (provided such memoranda or documents need not be issued by the Company or any Company Subsidiaries), (iii) cooperation in the preparation of any
pledge and security documents, other definitive financing documents, including customary comfort letters of accountants and legal opinions as may be
reasonably requested by Parent, and (iv) execution of a customary representation letter in respect of information provided by the Company or the Company
Subsidiaries in writing expressly for use in connection with the Financing or the syndication thereof, for the benefit of the arrangers of the Financing and
lenders and proposed lenders to Parent and Merger Sub in the Financing; provided that Parent and Merger Sub may not and hereby disclaim any reliance by
either of them upon such a representation letter; provided further that none of the Company or any Company Subsidiary shall be required to pay any
commitment or other similar fee or incur any other liability (other than in respect of such representation letter) in connection with the Financing prior to the
Effective Time except for any liabilities that are conditioned on the Effective Time having occurred. If this Agreement is terminated prior to the Effective
Time, Parent shall, promptly upon request by the Company, reimburse the Company for all reasonable out-of-pocket costs
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incurred by the Company or the Company Subsidiaries in connection with such cooperation. The Company and its counsel shall be given a reasonable
opportunity to review and comment on any materials that are to be presented during any road shows conducted in connection with the Financing to the extent
such materials include or are derived from information provided by the Company or the Company Subsidiaries for use in connection with the Financing or the
syndication thereof, and Parent shall give due consideration to all reasonable additions, deletions or changes suggested thereto by the Company and its
counsel. If this Agreement is terminated prior to the Effective Time, Parent and Merger Sub shall, on a joint and several basis, indemnify and hold harmless
the Company, the Company Subsidiaries and their respective Representatives for and against any and all losses suffered or incurred by them in connection
with the arrangement of the Financing or any alternative financing and any information utilized in connection therewith (other than information provided by
the Company or the Company Subsidiaries expressly for use in connection therewith). The Company hereby consents to the reasonable use of its and the
Company Subsidiaries’ logos in connection with the Financing, provided that such logos are used solely in a manner that is not intended to nor reasonably
likely to harm or disparage the Company or any of the Company Subsidiaries or the reputation or goodwill of the Company or any of the Company
Subsidiaries and its or their marks.

          Section 6.9 Public Disclosure. The initial press release concerning the Merger shall be a joint press release and, thereafter, so long as this Agreement is
in effect, neither Parent, Merger Sub nor the Company will disseminate any press release or other public announcement concerning the Merger or this
Agreement or the other transactions contemplated by this Agreement to any third party, except as may be required by Law or by any listing agreement with
the Nasdaq National Market, NYSE or CHX, without the prior consent of each of the other parties hereto, which consent shall not be unreasonably withheld;
provided, however, that Parent’s consent will not be required, and the Company need not consult with Parent, in connection with any press release or public
statement to be issued or made with respect to any Acquisition Proposal or with respect to any Change in Recommendation. Notwithstanding the foregoing,
without prior consent of the other parties, the Company and Parent (a) may communicate with customers, vendors, suppliers, financial analysts, investors and
media representatives in the ordinary course of business in a manner consistent with its past practice and in compliance with applicable Law and (b) may
disseminate the information included in a press release or other document previously approved for external distribution by the other parties hereto.

          Section 6.10 Notification of Certain Matters. Each party shall give prompt notice to the other parties of (i) the occurrence or non-occurrence of any
event the occurrence or non-occurrence of which would reasonably be expected to cause any representation or warranty made by such party in this Agreement
to be untrue or inaccurate in any material respect at the Closing, or would reasonably be expected to cause any condition set forth in Section 7 not to be
satisfied in any material respect at the Closing, and (ii) any material failure of such party or any of its representatives to comply with or satisfy any covenant,
condition or agreement to be complied with or satisfied by it hereunder; provided however that no such notification shall affect the representations,
warranties, covenants or agreements of the parties (or the remedies with respect thereto) or the conditions to the obligations of the parties under this
Agreement.
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     Section 6.11 Non-USRPHC Certificate. On or prior to the Closing, the Company will provide Parent a statement pursuant to Treasury Regulations
Sections 1.897-2(h)(1) and 1.1445.2(c)(3) certifying that as of the Closing Date an interest in the Company does not constitute a U.S. real property interest (as
that term is defined in Section 897(c) of the Code).

     Section 7. Conditions Precedent to the Obligation of the Parties to Consummate the Merger

     Section 7.1 Conditions to Obligations of Each Party to Effect the Merger. The respective obligations of each party to this Agreement to effect the Merger
shall be subject to the satisfaction or written waiver at or prior to the Closing Date of the following conditions:

          (a) Shareholder Approval. The Company Shareholder Approval shall have been obtained.

          (b) Statutes; Court Orders. No statute, rule, executive order or regulation shall have been enacted, issued, entered or promulgated by any Governmental
Entity which prohibits the consummation of the Merger, and there shall be no order or preliminary or permanent injunction of a court of competent
jurisdiction, including any temporary restraining order, in effect preventing or prohibiting consummation of the Merger.

          (c) Regulatory Approvals. The waiting period (and any extension thereof) applicable to the Merger under the HSR Act and applicable foreign
competition or merger control Laws shall have been terminated or shall have expired, and approvals under all foreign competition or merger control Laws set
forth in Section 7.1(c) of the Company Disclosure Schedule shall have been obtained or expired, as the case may be.

     Section 7.2 Additional Conditions to the Obligations of Parent and Merger Sub. The obligations of Parent and Merger Sub to consummate and effect the
Merger shall be subject to the additional conditions, which may be waived in writing in whole or in part by Parent or Merger Sub to the extent permitted by
applicable Law, that:

          (a) Representations, Warranties and Covenants. The representations and warranties of the Company contained in this Agreement (other than the
representations and warranties set forth in Sections 3.2 and 3.3), disregarding all qualifications and exceptions contained therein relating to materiality or
Company Material Adverse Effect, shall be true and correct as of the Closing Date as if made on and as of the Closing Date (or, if given as of a specific date,
at and as of such date), except where the failure or failures of any such representations and warranties to be so true and correct have not had, individually or in
the aggregate, a Company Material Adverse Effect. The representations and warranties of the Company contained in Sections 3.2 and 3.3 shall be true and
correct in all material respects as of the Closing Date as if made on and as of the Closing Date (or, if given as of a specific date, at and as of such date). The
Company shall have performed and complied in all material respects with all material covenants and agreements required by this Agreement to be performed
or complied with by it on or prior to the Closing Date. The Company shall have delivered to Parent a certificate from an officer of the Company, dated the
Closing Date, to the foregoing effect.
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          (b) Material Adverse Effect. Since the date of this Agreement, there shall not have occurred a Company Material Adverse Effect with respect to the
Company and the Company Subsidiaries, considered as a whole, that has not been cured prior to the Termination Date.

     Section 7.3 Additional Conditions to the Obligations of the Company. The obligations of the Company to consummate and effect the Merger shall be
subject to the additional conditions, which may be waived in writing in whole or in part by the Company to the extent permitted by applicable Law, that: (i)
the representations and warranties of Parent and Merger Sub contained in this Agreement, disregarding all qualifications and exceptions contained therein
relating to materiality or Parent Material Adverse Effect, shall be true and correct as of the Closing Date as if made on and as of the Closing Date (or, if given
as of a specific date, at and as of such date), except where the failure or failures of any such representations and warranties to be so true and correct would not
reasonably be expected to prevent or materially impede the timely consummation of the Merger; (ii) Parent and Merger Sub shall have performed and
complied in all material respects with all covenants and agreements required by this Agreement to be performed or complied with by it on or prior to the
Closing Date; and (iii) Parent and Merger Sub shall each have delivered to the Company a certificate from an officer of the Company, dated the Closing Date,
to the foregoing effect.

     Section 8. Termination, Amendment and Waiver.

     Section 8.1 Termination. This Agreement may be terminated and the transactions contemplated hereby may be abandoned at any time before the Effective
Time, whether before or after the Company Shareholder Approval:

          (a) By mutual written consent of Parent and the Company authorized by the Parent’s Board of Directors and the Company Board of Directors;

          (b) By either Parent or the Company, if the Merger has not been consummated by December 31, 2007 (the “Termination Date”); provided, however,
that the right to terminate this Agreement pursuant to this Section 8.1(b) shall not be available to any party whose action or failure to fulfill any obligation
under this Agreement or failure to act in good faith has been the principal cause of, or resulted in, the failure of the Merger to be consummated by such date;

          (c) By either Parent or the Company, if a court of competent jurisdiction or other Governmental Entity shall have issued a final, non-appealable order,
decree or ruling or taken any other action, or there shall exist any statute, rule or regulation, in each case preventing or otherwise prohibiting (collectively,
“Restraints”) the consummation of the Merger or that otherwise has the effect of making the Merger illegal; provided, however, that the party seeking to
terminate this Agreement pursuant to this Section 8.1(c) shall have used all reasonable efforts to prevent the entry of and to remove such Restraints to the
extent within their control or influence;

          (d) By Parent (if neither it nor Merger Sub is in material breach of it representations, warranties, covenants and obligations under this Agreement so as
to cause any
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of the conditions set forth in Section 7.1 or 7.3 not to be satisfied) if there has been a breach of, or inaccuracy in, any representation, warranty, covenant or
agreement of the Company set forth in this Agreement, which breach or inaccuracy would cause any condition set forth in Section 7.1 or 7.2 not to be
satisfied (and such breach or inaccuracy has not been cured or such condition has not been satisfied within twenty (20) business days after the receipt of
written notice thereof or such breach or inaccuracy is not reasonably capable of being cured or such condition is not reasonably capable of being satisfied
prior to the Termination Date);

          (e) By the Company (i) (if it is not in material breach of its representations, warranties, covenants and obligations under this Agreement so as to cause
any of the conditions set forth in Section 7.1 or 7.2 not to be satisfied) if there has been a breach of, or inaccuracy in, any representation, warranty, covenant
or agreement of Parent or Merger Sub set forth in this Agreement, which breach or inaccuracy would cause any condition set forth in Section 7.1 or 7.3 not to
be satisfied (and such breach or inaccuracy has not been cured or such condition has not been satisfied within twenty (20) business days after the receipt of
written notice thereof or such breach or inaccuracy is not reasonably capable of being cured or such condition is not reasonably capable of being satisfied
prior to the Termination Date);

          (f) By Parent, if the Company Board of Directors shall have (i) made a Change in Recommendation, (ii) recommended to the shareholders of the
Company, or approved any, Acquisition Proposal (as defined in Section 8.2(c) hereof) or (iii) failed to include in the Proxy Statement its recommendation that
the shareholders of the Company adopt and approve this Agreement and the Merger;

          (g) By the Company, at any time prior to the Company Shareholder Approval, if the Company concurrently enters into a definitive agreement with
respect to a Superior Proposal in accordance with, and subject to the terms and conditions of, clause (y) of Section 5.2(c) and at least three (3) business days
have passed since the last Notice of a Superior Proposal; provided that, any such purported termination pursuant to this Section 8.1(g) shall be void and of no
force or effect unless the Company has paid the applicable termination fee in accordance with Section 8.2; or

          (h) By either Parent or the Company, if upon a vote at a duly held meeting to obtain the Company Shareholder Approval at which a quorum is present,
the Company Shareholder Approval is not obtained.

     Section 8.2 Effect of Termination.

          (a) Any termination of this Agreement under Section 8.1 will be effective immediately upon the delivery of a valid written notice of the terminating
party to the other parties hereto and, if then due, payment of the termination fee required pursuant to this Section 8.2. In the event of termination of this
Agreement as provided in Section 8.1, this Agreement shall forthwith become null and void and be of no further force or effect, except as set forth in the
penultimate sentence of Section 6.3, the indemnification and reimbursement obligations set forth in Section 6.8(b), Section 8, Section 9 and the
Confidentiality Agreement, each of which shall remain in full force and effect and survive any termination of this Agreement in accordance with the terms
thereof, provided, however, that, except as provided in Section 8.2(e), nothing
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herein shall relieve a party from liability for any breach hereof occurring prior to such termination.

          (b) If Parent or the Company terminates this Agreement pursuant to Section 8.1(f) or Section 8.1(g), respectively, the Company shall pay to Parent by
wire transfer in immediately available funds a termination fee of $46,000,000 concurrently with the termination of this Agreement by the Company or no later
than two business days after such termination by Parent, as applicable. In addition, if this Agreement is terminated pursuant to Section 8.1(f) or
Section 8.1(g), then, concurrently with the payment of the termination fee specified in the immediately preceding sentence, the Company shall pay to Parent
by wire transfer in immediately available funds all of Parent’s reasonable, actual and documented out-of-pocket expenses and fees (including reasonable
attorneys’ fees) incurred by Parent on or prior to the termination of this Agreement in connection with the transactions contemplated by this Agreement in an
amount not to exceed $10,000,000.

          (c) If Parent terminates this Agreement pursuant to Section 8.1(d) or if Parent or Company terminates this Agreement pursuant to Section 8.1(b) or
Section 8.1(h), and (i) if prior to the date of such termination (but on or after the date hereof) a bona fide Acquisition Proposal is publicly announced, and
(ii) within twelve (12) months after the date of such termination, the Company enters into a definitive agreement with respect to such Acquisition Proposal,
the Company shall pay to Parent a termination fee of $46,000,000 concurrently with the execution of such definitive agreement; provided, that solely for
purposes of this Section 8.2(c) and Section 8.1(f)(ii), the term Acquisition Proposal shall have the meaning ascribed thereto in Section 5.2(a), except that all
references to twenty percent (20%) therein shall be changed to seventy-five percent (75%). In addition, if Parent terminates this Agreement pursuant to
Section 8.1(d) or Section 8.1(h), and (i) if prior to the date of such termination (but on or after the date hereof) a bona fide Acquisition Proposal is publicly
announced, and (ii) within twelve (12) months after the date of such termination, the Company enters into a definitive agreement with respect to such
Acquisition Proposal, then, concurrently with the payment of the termination fee specified in the immediately preceding sentence, the Company shall pay to
Parent by wire transfer in immediately available funds all of Parent’s reasonable, actual and documented out-of-pocket expenses and fees (including
reasonable attorneys’ fees) incurred by Parent on or prior to the termination of this Agreement in connection with the transactions contemplated by this
Agreement in an amount not to exceed $10,000,000. Furthermore, if Parent or Company terminates this Agreement pursuant to Section 8.1(h), then,
concurrently with such termination, the Company shall pay to Parent by wire transfer in immediately available funds all of Parent’s reasonable, actual and
documented out-of-pocket expenses and fees (including reasonable attorneys’ fees) incurred by Parent on or prior to the termination of this Agreement in
connection with the transactions contemplated by this Agreement in an amount not to exceed $10,000,000.

          (d) The Company acknowledges that the agreements contained in this Section 8.2 are an integral part of the transactions contemplated by this
Agreement, and that, without these agreements, Parent would not enter into this Agreement; accordingly, if the Company fails promptly to pay the amounts
due pursuant to Sections 8.2(b) or (c), respectively, and, in order to obtain such payment, Parent commences a suit which results in a final non-appealable
judgment against the Company, the Company shall pay to Parent its reasonable attorneys’ fees and
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expenses actually incurred in connection with such suit, together with interest on the amount of the fee from the date such payment was required to be made
until the date such payment is actually made.

          (e) Parent hereby agrees, that, upon any termination of this Agreement under circumstances where it is entitled to a termination fee pursuant to
Section 8.2(b) or 8.2(c) and provided such termination fee is paid in full, such payment shall be a sole and exclusive remedy and Parent and its affiliates
(including Merger Sub) shall be precluded from any other remedy against the Company and its affiliates, at law or in equity or otherwise, and neither Parent
nor any of its affiliates (including Merger Sub) may seek (and Parent shall cause its affiliates (including Merger Sub) not to seek) to obtain any recovery,
judgment, or damages of any kind, including consequential, indirect, or punitive damages, against the Company or any of its affiliates, directors, officers,
employees, shareholders or Representatives in connection with this Agreement or the transactions contemplated hereby or the termination or breach of this
Agreement (whether or not such damages result from fraud or the willful and material breach of the Company’s representations, warranties, covenants or
agreements set forth in this Agreement). Parent acknowledges that the agreements contained in this Section 8.2(e) are an integral part of the transactions
contemplated by this Agreement, and that, without these agreements, the Company would not enter into this Agreement, and Parent and the Company
acknowledge and agree that the termination fees provided in Section 8.2(b) and 8.2(c) are reasonable and constitute liquidated damages and not a penalty.

     Section 8.3 Fees and Expenses. Except as otherwise expressly provided in Section 6.8(b) or in Sections 8.2(b) or (c), all costs and expenses incurred in
connection with this Agreement and the transactions contemplated hereby shall be paid by the party incurring such expenses whether or not the Merger is
consummated, including all out-of-pocket expenses (including all fees and expenses of counsel, accountants, investment bankers, financing sources, hedging
counterparties, experts and consultants to a party hereto and its affiliates) incurred by a party or on its behalf (or, with respect to Parent, incurred by Parent’s
stockholders or on their behalf) in connection with or related to the authorization, preparation, negotiation, execution and performance of this Agreement, the
preparation, printing, filing and mailing of the Proxy Statement, the solicitation of the Company Shareholder Approval, regulatory filings and notices, the
Financing and all other matters related to the closing of the Merger.

     Section 8.4 Amendment. Subject to applicable Law, this Agreement may be amended, modified and supplemented in any and all respects, whether before
or after any vote of the shareholders of the Company contemplated hereby, by written agreement of the parties hereto, by action taken by their respective
Boards of Directors, but after the Company Shareholder Approval, no amendment shall be made which by Law requires further approval by such
shareholders without obtaining such further approval. This Agreement may not be amended except by an instrument in writing signed on behalf of each of the
parties hereto.

     Section 8.5 Waiver. At any time prior to the Effective Time, each party hereto may (a) extend the time for the performance of any of the obligations or
other acts of any other party hereto or (b) waive compliance with any of the agreements of any other party or any conditions to its own obligations; provided,
that any such extension or waiver shall be binding upon a party only if such extension or waiver is set forth in a writing executed by such party.
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     Section 9. Miscellaneous.

     Section 9.1 Entire Agreement. This Agreement, together with the Company Disclosure Schedule and the Parent Disclosure Schedule and the documents
and instruments referred to herein that are to be delivered at the Closing, contains the entire agreement among the parties with respect to the Merger and
related transactions, and supersedes all prior agreements, written or oral, among the parties with respect thereto, other than the Confidentiality Agreement
which shall survive execution of this Agreement and shall terminate in accordance with the provisions thereof. EACH PARTY HERETO AGREES THAT,
EXCEPT FOR THE REPRESENTATIONS AND WARRANTIES CONTAINED IN THIS AGREEMENT, NEITHER PARENT, MERGER SUB NOR THE
COMPANY MAKES ANY OTHER REPRESENTATIONS OR WARRANTIES, AND EACH HEREBY DISCLAIMS ANY OTHER REPRESENTATIONS
OR WARRANTIES MADE BY ITSELF OR ANY OF ITS RESPECTIVE OFFICERS, DIRECTORS, EMPLOYEES, AGENTS, FINANCIAL AND
LEGAL ADVISORS OR OTHER REPRESENTATIVES (OTHER THAN AS SET FORTH IN THE CONFIDENTIALITY AGREEMENT), WITH
RESPECT TO THE EXECUTION AND DELIVERY OF THIS AGREEMENT OR THE MERGER, NOTWITHSTANDING THE DELIVERY OR
DISCLOSURE TO THE OTHER OR THE OTHER’S REPRESENTATIVES OF ANY DOCUMENTATION OR OTHER INFORMATION WITH
RESPECT TO ANY ONE OR MORE OF THE FOREGOING.

     Section 9.2 No Survival. None of the representations, warranties and, except as provided in the following sentence, covenants contained herein or in any
instrument delivered pursuant to this Agreement shall survive the Effective Time. This Section 9, the agreements of Parent and the Company in Sections 5.3,
6.5 and 8.3 and those other covenants and agreements contained herein that by their terms apply, or that are to be performed in whole or in part, after the
Effective Time shall survive the consummation of the Merger.

     Section 9.3 Parent Guarantee. Parent agrees to take all action necessary to cause Merger Sub or the Surviving Corporation, as applicable, to perform all of
its respective agreements, covenants and obligations under this Agreement. Parent unconditionally guarantees to the Company the full and complete
performance by Merger Sub or the Surviving Corporation, as applicable, of its respective obligations under this Agreement and shall be liable for any breach
of any representation, warranty, covenant or obligation of Merger Sub or the Surviving Corporation, as applicable, under this Agreement. Parent hereby
waives diligence, presentment, demand of performance, filing of any claim, any right to require any proceeding first against Merger Sub or the Surviving
Corporation, as applicable, protest, notice and all demands whatsoever in connection with the performance of its obligations set forth in this Section 9.3.

     Section 9.4 Notices. Any notice or other communication required or permitted hereunder shall be in writing and shall be deemed given when delivered in
person, by overnight courier, by facsimile transmission (with receipt confirmed by telephone or by automatic transmission report) or two business days after
being sent by registered or certified mail (postage prepaid, return receipt requested), as follows:
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If to Parent or Merger Sub:  With copies (which shall not constitute notice) to:
   
The Finish Line, Inc.  Jonathan K. Layne, Esq.
Headwind, Inc.  Gibson, Dunn & Crutcher LLP
c/o Gary D. Cohen   2029 Century Park East, 40th Floor
3308 North Mitthoefer Road  Los Angeles, CA 90067
Indianapolis, Indiana 46235  Telephone: (310) 552-8641
Telephone: (317) 899-1022  Facsimile: (310) 552-7053
Facsimile: (317) 894-6340   
   
If to the Company:  With copies (which shall not constitute notice) to:
   
Genesco Inc  James H. Cheek, III, Esq.
c/o Hal N. Pennington  Bass, Berry & Sims, PLC
Genesco Park  315 Deaderick Street, Suite 2700
1415 Murfreesboro Road  Nashville, TN 37238
Nashville, Tenessee 37217-2895  Telephone: (615) 742-6223
Telephone: (615) 367-7000  Facsimile: (615) 742-2723
Facsimile: (615) 367-7073

Any party may by notice given in accordance with this Section 9.4 to the other parties designate another address or person for receipt of notices hereunder.
Rejection or other refusal to accept or the inability to deliver because of changed address or facsimile of which no notice was given shall be deemed to be
receipt of the notice as of the date of such rejection, refusal or inability to deliver.

     Section 9.5 Binding Effect; No Assignment; No Third-Party Beneficiaries.

                   (a) This Agreement shall not be assigned by any of the parties hereto (whether by operation of Law or otherwise) without the prior written consent
of the other parties. Subject to the preceding sentence, but without relieving any party (including any assignor) hereto of any obligation hereunder, this
Agreement will be binding upon, inure to the benefit of and be enforceable by the parties and their respective successors and assigns.

                   (b) Other than Section 6.5 and the rights of the holders of Company Options, ESPP Options and Restricted Shares to receive the Cash Out
Amount, nothing in this Agreement, express or implied, is intended to or shall confer upon any person other than Parent, Merger Sub and the Company and
their respective successors and permitted assigns any right, benefit or remedy of any nature whatsoever under or by reason of this Agreement.

     Section 9.6 Severability. If any provision of this Agreement is held invalid or unenforceable by any court of competent jurisdiction, the other provisions of
this Agreement shall remain in full force and effect. Any provision of this Agreement held invalid or unenforceable only in part or degree shall remain in full
force and effect to the extent not held invalid or unenforceable. The parties further agree to negotiate in good faith to replace such invalid or unenforceable
provision of this Agreement, or invalid or unenforceable portion thereof, with a valid and enforceable provision that will achieve, to the extent possible, the
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economic, business and other purposes of such invalid or unenforceable provision or portion thereof.

     Section 9.7 Governing Law. This Agreement, and all claims or causes of action (whether at law, in equity, in contract or in tort) that may be based upon,
arise out of or relate to this Agreement or the negotiation, execution or performance hereof, shall be governed by and construed in accordance with the Laws
of the State of Tennessee, without giving effect to any choice or conflict of Law provision or rule (whether of the State of Tennessee or any other jurisdiction)
that would cause the application of the Laws of any jurisdiction other than the State of Tennessee.

     Section 9.8 Submission to Jurisdiction; Waiver. Each of the Company, Parent and Merger Sub irrevocably submits to the exclusive jurisdiction and venue
of the courts of the State of Tennessee (or, in the case of any claim as to which the federal courts have exclusive subject matter jurisdiction, the Federal court
of the United States of America) sitting in the City of Nashville in the State of Tennessee in any Action arising out of or relating to this Agreement, and
hereby irrevocably agrees that all claims in respect of such action may be heard and determined in such court. Each of the Company, Parent and Merger Sub
hereby irrevocably waives, and agrees not to assert, by way of motion, as a defense, counterclaim or otherwise, in any Action with respect to this Agreement,
(a) any claim that it is not personally subject to the jurisdiction of the above-named courts for any reason other than the failure to lawfully serve process,
(b) that it or its property is exempt or immune from jurisdiction of any such court or from any legal process commenced in such courts (whether through
service of notice, attachment prior to judgment, attachment in aid of execution of judgment, execution of judgment or otherwise), and (c) to the fullest extent
permitted by applicable Law, that (i) the Action in any such court is brought in an inconvenient forum, (ii) the venue of such Action is improper or (iii) this
Agreement, or the subject matter hereof, may not be enforced in or by such courts. EACH OF THE COMPANY, PARENT AND MERGER SUB WAIVES,
TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAWS, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY
ACTION, SUIT OR PROCEEDING ARISING OUT OF OR RELATING TO THIS AGREEMENT.

     Section 9.9 Specific Enforcement. The parties recognize and agree that if for any reason any of the provisions of this Agreement are not performed in
accordance with their specific terms or are otherwise breached, immediate and irreparable harm or injury would be caused for which money damages would
not be an adequate remedy. Accordingly, each party agrees that, in addition to other remedies, prior to any termination of this Agreement pursuant to
Section 8.1 under circumstances where a fee or expenses are payable pursuant to Section 8.2, any other party shall be entitled to an injunction (without
posting a bond or other undertaking) restraining any violation or threatened violation of the provisions of this Agreement. In the event that any action shall be
brought in equity to enforce the provisions of this Agreement, no party shall allege, and each party hereby waives the defense, that there is an adequate
remedy at law.

59



 

     Section 9.10 Interpretation.

                  (a) When a reference is made in this Agreement to a Section, subsection or clause, such reference shall be to a Section, subsection or clause of this
Agreement unless otherwise indicated.

                  (b) The table of contents and headings contained in this Agreement are for reference purposes only and shall not affect in any way the meaning or
interpretation of this Agreement.

                  (c) This Agreement is the result of the joint efforts of Parent and the Company, and each provision hereof has been subject to the mutual
consultation, negotiation and agreement of the parties and there shall be no construction against any party based on any presumption of that party’s
involvement in the drafting thereof.

                  (d) To the extent this Agreement refers to information or documents having been made available (or delivered or provided) to Parent, the Company
shall be deemed to have satisfied such obligation if the Company or its Representatives made such information or document available (or delivered or
provided such information or document) to any officer of Parent or any of its Representatives.

                  (e) The term “affiliate” or “Affiliate” means a person that directly, or indirectly, through one or more intermediaries, controls, is controlled by, or is
under common control with, the first-mentioned person.

                  (f) The term “business day” means any day on which the principal offices of the SEC in Washington, D.C. are open to accept filings, or in the case
of determining a date when any payment is due, any day on which banks are not required or authorized to close in the City of New York.

                  (g) The words “include,” “includes” or “including” shall be deemed to be followed by the words “without limitation.”

                  (h) The term “knowledge” of the Company shall mean the actual knowledge of the officers of the Company or a Company Subsidiary listed on
Section 9.10(h) of the Company Disclosure Schedule. The term “knowledge” of Parent shall mean the actual knowledge of the officers of Parent listed on
Section 9.10(h) of the Parent Disclosure Schedule.

                   (i) The disclosure of any matter or item in the Company Disclosure Schedule or the Parent Disclosure Schedule shall not be deemed to constitute
an acknowledgement that such matter or item is required to be disclosed therein or is a material exception to a representation, warranty, covenant or condition
set forth in this Agreement and shall not be used as a basis for interpreting the terms “material,” “materially,” “materiality,” “Company Material Adverse
Effect” or “Parent Material Adverse Effect” or any word or phrase of similar import and does not mean that such matter or item would, with any other matter
or item, have or be reasonably expected, individually or in the aggregate, to have a Company Material Adverse Effect or a Parent Material Adverse Effect.
Certain matters have been disclosed in the Company Disclosure Schedule for informational purposes only.
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                  (j) The term “person” or “Person” shall mean any individual, corporation (including any non-profit corporation), general partnership, limited
partnership, limited liability partnership, joint venture, estate, trust, company (including any limited liability company or joint stock company), firm or other
enterprise, association, organization, entity or Governmental Entity.

                  (k) The term “subsidiary” or “Subsidiary,” with respect to any Person, means any other Person of which the first Person owns, directly or
indirectly, securities or other ownership interests having voting power to elect a majority of the board of directors or other persons performing similar
functions (or, if there are no such voting interests, more than 50% of the equity interests of the second Person).

     Section 9.11 No Waiver of Rights. No failure or delay on the part of any party hereto in the exercise of any right hereunder will impair such right or be
construed to be a waiver of, or acquiescence in, any breach of any representation, warranty or agreement herein, nor will any single or partial exercise of any
such right preclude other or further exercise thereof or of any other right.

     Section 9.12 Counterparts; Facsimile Signatures. This Agreement may be executed in two or more counterparts, each of which shall be deemed an
original, and all of which together shall constitute one and the same instrument. Facsimile signatures shall be acceptable and binding.

[Remainder of page intentionally left blank.]
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     IN WITNESS WHEREOF, the parties have executed this Agreement and Plan of Merger as of the date first stated above.
     
  Genesco Inc.
     
  By:  /s/ Hal N. Pennington
    

 

  Name: Hal N. Pennington 
  Title:  Chairman and Chief Executive Officer 
     
  The Finish Line, Inc.
     
  By:  /s/ Alan H. Cohen
    

 

  Name: Alan H. Cohen 
  Title:  Chairman of the Board and Chief Executive Officer 
     
  Headwind, Inc.
     
  By:  /s/ Alan H. Cohen
    

 

  Name: Alan H. Cohen 
  Title:  President and Chief Executive Officer 
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ANNEX A

Index of Defined Terms
    
  Section
Acquiring Person   3.18(c)
Acquisition Proposal   5.2(a)
Actions   3.8
affiliate or Affiliate   9.10
Affiliated Party   3.21
Agreement   Preamble
Articles of Merger   1.3
Benefits Continuation Period   5.3(a)
Book-Entry Shares   2.4(b)
business day   9.10
Cash Out Amount   2.3(c)
Certificates   2.4(b)
Change in Recommendation   5.2(c)
CHX   3.1(a)
Closing   1.2
Closing Date   1.2
COBRA   3.14(d)
Code   2.5
Commitment Letter   4.6
Company   Preamble
Company Board of Directors   Recitals
Company Common Stock   2.1
Company Disclosure Schedule   3
Company Employees   3.14(a)
Company Insurance Policies   3.12
Company Material Adverse Effect   3.1(a)
Company Options   2.3(a)
Company Preferred Stock   3.3(a)
Company Registered IP   3.10(b)
Company Rights   3.3(f)
Company Rights Agreement   3.3(f)
Company SEC Reports   3.5(a)
Company Shareholder Approval   3.18(d)
Company Shareholders Meeting   6.2
Company Subsidiaries   3.1(a)
Confidentiality Agreement   6.3
Continuing Employees   5.3(a)
Contract   3.9(a)
Controlled Group   3.14(c)
Convertible Debentures   2.1(f)
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  Section
Copyrights   3.10(a)
Disclosed Conditions   4.6  
Dissenting Shares   2.2(a)
DOJ   6.4(a)
Effective Time   1.3
Employee Preferred Stock   5.4(a)
Employee Preferred Stock Consents   5.4(a)
Employee Preferred Stock Tender Offer   5.4(a)
Employment Agreements   5.3(a)
Environmental Laws   3.16(c)
Environmental Permits   3.16(c)
Equity Incentive Plans   2.3(a)
Equity Plans   2.3(c)
ERISA   3.14(a)
ERISA Affiliate   3.14(b)
ESPP   2.3(c)
ESPP Options   2.3(c)
Exchange Act   3.3(h)
Exchange Fund   2.4(a)
Financial Statements   3.5(b)
Financing   4.6
Foreign Plan   3.14(h)
Foreign Welfare Plan   3.14(h)
FTC   6.4(a)
GAAP   3.5(b)
Governmental Entity   3.1(a)
Hazardous Substances   3.16(c)
HSR Act   3.17  
Indemnified Parties   6.5(b)
Indenture   2.1(f)
Intellectual Property   3.10(a)
IRS   3.14(a)
knowledge   9.10
Laws   3.1(a)
Lease   3.11
Lender   4.6  
Liens   3.4(a)
Material Contract   3.9(a)
Merger   1.1(a)
Merger Consideration   2.1(a)
Merger Sub   Preamble
Notice of Superior Proposal   5.2(c)
NYSE   3.1(a)
Parent   Preamble
Parent Disclosure Schedule   4
Parent Material Adverse Effect   4.1  
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  Section
Parent SEC Reports   4.7(d)
Patents   3.10(a)
Paying Agent   2.4(a)
Per Share Price   2.1(a)
Permits   3.7
Permitted Liens   3.11  
person or Person   9.10
Plan   3.14(a)
Proxy Statement   3.20
Release   3.16(c)
Representatives   5.2(a)
Restraints   8.1(c)
Restricted Shares   2.3(b)
SEC   3.5(a)
Securities Act   3.5(a)
Solvent   4.9  
subsidiary or Subsidiary   9.10(k)
Superior Proposal   5.2(b)
Supplemental Indenture   2.1(f)
Surviving Corporation   1.1(a)
Takeover Proposal   5.2(b)
Tax   3.13(a)
Tax Return   3.13(a)
Taxes and Taxable   3.13(a)
TBCA   Recitals
Termination Date   8.1(b)
Trademarks   3.10(a)
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 Exhibit 4.1

AMENDMENT TO THE AMENDED AND RESTATED RIGHTS AGREEMENT
BETWEEN

GENESCO INC.
AND

COMPUTERSHARE TRUST COMPANY, N.A., AS SUCCESSOR TO
FIRST CHICAGO TRUST COMPANY OF NEW YORK

     THIS AMENDMENT TO THE AMENDED AND RESTATED RIGHTS AGREEMENT (this “Amendment”) is made as of June 17, 2007, between
Genesco Inc., a Tennessee corporation (the “Company”), and Computershare Trust Company, N.A., as successor to First Chicago Trust Company of New
York (the “Rights Agent”).

     WHEREAS, the Company and the Rights Agent are parties to that certain Amended and Restated Rights Agreement, dated as of August 28, 2000 (the
“Rights Agreement,” capitalized terms used but not otherwise defined in this Amendment shall have the meanings given them in the Rights Agreement);

     WHEREAS, the Board of Directors of the Company is contemplating entering into an Agreement and Plan of Merger (as the same may be amended from
time to time, the “Merger Agreement”), by and among the Company, The Finish Line, Inc., an Indiana corporation (“Parent”), and Headwind, Inc., a
Tennessee corporation and a wholly-owned subsidiary of Parent (“Merger Sub”), pursuant to which Merger Sub will be merged with and into the Company
with the Company being the surviving corporation and becoming a wholly-owned subsidiary of Parent following the consummation of the merger (the
“Merger”);

     WHEREAS, upon the execution and delivery of the Merger Agreement, Parent, Merger Sub and/or their respective Associates and Affiliates may be
deemed to be Acquiring Persons under the Rights Agreement, which would trigger certain events pursuant to the terms of the Rights Agreement; and

     WHEREAS, the Board of Directors of the Company has approved the Merger Agreement and the Merger and determined that an amendment to the
Rights Agreement as set forth herein is desirable in connection with the execution and delivery of the Merger Agreement, and the Company and the Rights
Agent desire to evidence such amendment in writing; and

     WHEREAS, pursuant to Section 27 of the Rights Agreement, the Board of Directors of the Company has approved this Amendment and authorized its
appropriate officers to execute and deliver the same to the Rights Agent.

     NOW, THEREFORE, in consideration of the promises and agreements set forth herein, and for other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the parties hereto agree as follows:

     1. Amendment of Section 1(a): Definition of “Acquiring Person.” The definition of “Acquiring Person” set forth in Section 1(a) of the Agreement is
hereby amended by adding the following sentence to the end of that definition:

 



 

“Notwithstanding anything in this Agreement to the contrary, “Acquiring Person” shall not mean Parent, Merger Sub or any of their respective Affiliates
or Associates.”

     2. Amendment of Section 1(b): Definition of “Adverse Person.” The definition of “Adverse Person” set forth in Section 1(b) of the Agreement is hereby
amended by adding the following sentence to the end of that definition:

“Notwithstanding anything in this Agreement to the contrary, “Adverse Person” shall not mean Parent, Merger Sub or any of their respective Affiliates or
Associates.”

     3. Amendment of Section 1(e): Definition of “Business Day.” The definition of “Business Day” set forth in Section 1(e) of the Agreement is hereby
amended in its entirety to be as follows:

     “Business Day” means any day other than a Saturday, a Sunday, or a day on which banking institutions in the New York City are authorized or
obligated by law or executive order to close.”

     4. Amendment of Section 1(f): Definition of “Close of Business.” The definition of “Close of Business” set forth in Section 1(f) of the Agreement is
hereby amended in its entirety to be as follows:

     “Close of Business” on any given date means 5:00 P.M., New York City time, on such date; provided, however, that if such date is not a Business Day,
“Close of Business” means 5:00 P.M., New York City time, on the next succeeding Business Day.”

     5. Amendment of Section 1(p): Definition of “Shares Acquisition Date.” The definition of “Shares Acquisition Date” set forth in Section 1(p) of the
Agreement is hereby amended by adding the following sentence to the end of that definition:

“Notwithstanding anything in this Agreement to the contrary, a Shares Acquisition Date shall not be deemed to have occurred by reason of (i) the
execution and delivery of the Merger Agreement (or any amendment thereto), or of any agreement or document contemplated by the Merger Agreement or
in furtherance of the transactions contemplated thereby, or the public announcement of any of the foregoing, or (ii) the consummation of the transactions
contemplated thereby, including the Merger and the Employee Preferred Stock Tender Offer.”

     6. Amendment of Section 1(r): Definition of “Triggering Event.” The definition of “Triggering Event” set forth in Section 1(r) of the Agreement is hereby
amended by adding the following sentence to the end of that definition:
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“Notwithstanding anything in this Agreement to the contrary, a Triggering Event shall not be deemed to have occurred by reason of (i) the execution and
delivery of the Merger Agreement (or any amendment thereto), or of any agreement or document contemplated by the Merger Agreement or in furtherance
of the transactions contemplated thereby, or the public announcement of any of the foregoing, or (ii) the consummation of the transactions contemplated
thereby, including the Merger and the Employee Preferred Stock Tender Offer.”

     7. Amendment of Section 1: Other Definitions. Section 1 of the Rights Agreement is hereby further amended by adding the following subparagraphs at the
end thereof:

     (s) “Amendment” shall mean the Amendment to this Agreement, dated as of June 17, 2007, between the Company and the Rights Agent.

     (t) “Employee Preferred Stock Tender Offer” shall have the meaning set forth in the Merger Agreement.

     (u) “Merger” shall have the meaning set forth in the Merger Agreement.

     (v) “Merger Agreement” shall have the meaning set forth in Section 35 hereof.

     (w) “Merger Sub” shall have the meaning set forth in Section 35 hereof.

     (x) “Parent” shall have the meaning set forth in Section 35 hereof.

     8. Amendment of Section 3(a). Section 3(a) of the Rights Agreement is hereby amended by adding the following sentence to the end thereof:

“Notwithstanding anything in this Agreement to the contrary, a Distribution Date shall not be deemed to have occurred by reason of (i) the execution and
delivery of the Merger Agreement (or any amendment thereto), or of any agreement or document contemplated by the Merger Agreement or in furtherance
of the transactions contemplated thereby, or the public announcement of any of the foregoing, or (ii) the consummation of the transactions contemplated
thereby, including the Merger and the Employee Preferred Stock Tender Offer.”

     9. Amendment of Section 11(a)(ii). Section 11(a)(ii) of the Rights Agreement is hereby amended by adding the following sentence to the end thereof:

“Notwithstanding anything in this Agreement to the contrary, neither (i) the execution and delivery of the Merger Agreement (or any amendment thereto),
or of any agreement or document contemplated by the Merger Agreement or in furtherance of the transactions contemplated thereby, or the public
announcement of any of the foregoing, nor (ii) the consummation of the transactions contemplated thereby, including the Merger and the Employee
Preferred Stock
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Tender Offer, shall be deemed to be an event described in this Section 11(a)(ii) or cause the Rights to be adjusted or to become exercisable in accordance
with this Section 11 or otherwise.”

     10. Amendment of Section 13(a). Section 13(a) of the Rights Agreement is hereby amended by adding the following sentence to the end thereof:

“Notwithstanding anything in this Agreement to the contrary, neither (i) the execution and delivery of the Merger Agreement (or any amendment thereto),
or of any agreement or document contemplated by the Merger Agreement or in furtherance of the transactions contemplated thereby, or the public
announcement of any of the foregoing, nor (ii) the consummation of the transactions contemplated thereby, including the Merger and the Employee
Preferred Stock Tender Offer, shall be deemed to be an event described in this Section 13 or cause the Rights to be adjusted or to become exercisable in
accordance with this Section 13 or otherwise.”

     11. Amendment of Section 21. Section 21 of the Rights Agreement is hereby amended by inserting the following sentence after the first sentence of
Section 21:

“In the event the transfer agency relationship in effect between the Company and the Rights Agent terminates, the Rights Agent will be deemed to resign
automatically on the effective date of such termination; and any required notice will be sent by the Company.”

     12. Amendment of Section 25. Section 25 of the Rights Agreement is hereby amended by adding the following sentence to the end thereof:

“Notwithstanding anything in this Agreement to the contrary, neither (i) the execution and delivery of the Merger Agreement (or any amendment thereto),
or of any agreement or document contemplated by the Merger Agreement or in furtherance of the transactions contemplated thereby, or the public
announcement of any of the foregoing, nor (ii) the consummation of the transactions contemplated thereby, including the Merger and the Employee
Preferred Stock Tender Offer, shall be deemed to be an event requiring any notice described in this Section 25.”

     13. Amendment of Section 26. Section 26 of the Rights Agreement is hereby amended by replacing the mailing address for the Rights Agent with the
following:

“Computershare Trust Company, N.A.
250 Royall Street
Canton, Massachusetts 02021
Attention: Client Services”
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     14. Addition of Section 35. The Rights Agreement is hereby further modified, supplemented and amended by adding the following new Section 35:

     “Section 35. Merger with Headwind, Inc.

     The Company, The Finish Line, Inc., an Indiana corporation (“Parent”), and Headwind, Inc., a Tennessee corporation and wholly-owned subsidiary of
Parent (“Merger Sub”), have entered into an Agreement and Plan of Merger, dated as of June 17, 2007 (as it may be amended from time to time, the
“Merger Agreement”), pursuant to which the Company, among other things, agrees to merge with Merger Sub, with the Company being the surviving
entity and becoming a wholly-owned subsidiary of Parent following the consummation of the merger, according to the terms and conditions set forth in the
Merger Agreement (the “Merger”). Notwithstanding anything in this Agreement to the contrary, if the Merger Agreement is terminated in accordance with
its terms, then all of the amendments to this Agreement effected by the Amendment shall be deemed repealed and deleted without any further action on the
part of the Company or the Rights Agent.”

     15. Addition of Section 36. The Rights Agreement is hereby further modified, supplemented and amended by adding the following new Section 36:

     “Section 36. Force Majeure.

     Notwithstanding anything to the contrary contained herein, the Rights Agent shall not be liable for any delays or failures in performance resulting from
acts beyond its reasonable control including, without limitation, acts of God, terrorist acts, shortage of supply, breakdowns or malfunctions, interruptions
or malfunction of computer facilities, or loss of data due to power failures or mechanical difficulties with information storage or retrieval systems, labor
difficulties, war, or civil unrest.”

     16. Effectiveness. This Amendment shall be deemed effective immediately prior to the execution and delivery of the Merger Agreement. The Rights
Agreement, as amended by this Amendment, shall remain in full force and effect in accordance with its terms and shall be otherwise unaffected hereby.

     17. Successors. All the covenants and provisions of this Amendment by or for the benefit of the Company or the Rights Agent shall bind and inure to the
benefit of their respective successors and assigns hereunder.

     18. Benefits of this Amendment. Nothing in this Amendment shall be construed to give to any Person other than the Company, the Rights Agent and the
registered holders of the Right Certificates (and, prior to the Distribution Date, the associated Common Shares) any legal or equitable right, remedy or claim
under this Amendment or the Rights; but this Amendment
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shall be for the sole and exclusive benefit of the Company, the Rights Agent and the registered holders of the Rights (and, prior to the Distribution Date, the
associated Common Shares).

     19. Severability. The invalidity or unenforceability of any term or provision hereof shall not affect the validity or enforceability of any other term or
provision hereof. If any term, provision, covenant or restriction of this Amendment is held by a court of competent jurisdiction or other authority to be
invalid, void or unenforceable, the remainder of the terms, provisions, covenants and restrictions of this Amendment shall remain in full force and effect and
shall in no way be affected, impaired or invalidated.

     20. Governing Law. This Amendment shall be deemed to be a contract made under the laws of the State of Tennessee and for all purposes shall be
governed by and construed in accordance with the laws of said State applicable to contracts to be made and performed entirely within said State.

     21. Counterparts. This Amendment may be executed in any number of counterparts and each of such counterparts shall for all purposes be deemed to be an
original, and all such counterparts shall together constitute but one and the same instrument.

[Remainder of Page Intentionally Left Blank.]
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     IN WITNESS WHEREOF, the parties hereto have caused this Amendment to be duly executed as of the date first above written.
       
  GENESCO INC.
       
  By:   /s/ Roger G. Sisson   
    

 
  

  Name: Roger G. Sisson   
  Title:  Senior Vice President, Secretary and   
    General Counsel   
       
  COMPUTERSHARE TRUST COMPANY, N.A.
       
  By:   /s/ Dennis V. Moccia   
    

 
  

  Name:  Dennis V. Moccia   
  Title:   Managing Director   
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EXHIBIT 99.1

FINISH LINE TO ACQUIRE GENESCO CREATING LEADING $2.8 BILLION RETAILER

Transaction Provides The Finish Line with Increased Scale,
Diversification and New Growth Opportunities

INDIANAPOLIS and NASHVILLE — June 18, 2007 — The Finish Line, Inc. (NASDAQ: FINL) and Genesco Inc. (NYSE: GCO) today announced that the
Boards of Directors of both companies have unanimously approved a definitive merger agreement under which The Finish Line will acquire all of the
outstanding common shares of Genesco for $54.50 per share in cash. The total transaction value is approximately $1.5 billion. The offer price represents a
premium of 37.7% over Genesco’s three-month average undisturbed stock price ended March 9, 2007. The transaction is expected to be completed in Fall
2007. The Finish Line expects the transaction to be accretive to its net income, before consideration of incremental amortization resulting from the
transaction, in the first full year after closing.

The transaction enhances The Finish Line’s position as a leading footwear and apparel retailer. With Genesco, The Finish Line will have strong market
positions across multiple footwear and apparel categories, including athletic, sport casual, lifestyle, brown shoe and headwear. The combined company’s
portfolio of retail concepts will include Finish Line, Man Alive and Paiva as well as Journeys, Journeys Kids, Shi by Journeys, Underground Station, Jarman,
Johnston & Murphy, Hat World, Lids, Hat Shack, Hat Zone, Head Quarters, Cap Connection and Lids Kids. In addition, the combined company’s licensed
and wholesale footwear and apparel business will include Johnston & Murphy and licensed brands.

“This is a compelling strategic transaction that affords exciting opportunities to our shareholders, business partners and employees,” said Alan H. Cohen,
Chief Executive Officer of The Finish Line. “With Genesco, we will enhance our strength in athletics and gain an immediate presence in new and growing
retail categories to further diversify our business and deepen our vendor relationships. We believe the increased scale achieved through our combination will
better enable us to drive strong returns in this competitive retail environment.

“We have great admiration for the Genesco team and their proven record of identifying and capitalizing on new consumer trends. Their long-term success in
operating under different retail banners and their industry-leading merchandising strategies will strongly complement our own initiatives,” continued
Mr. Cohen. “The Finish Line and Genesco share a heritage of superior service, dedication to employees and a culture of creativity. Through this combination,
we ensure that these characteristics that have long distinguished our companies will continue. We welcome Genesco’s management and employees to The
Finish Line and are confident that they will be an important part of the combined company’s success.”

“Following a review of our strategic alternatives, we believe that this combination is in the best interests of our shareholders. We have long admired The
Finish Line’s entrepreneurial spirit, and believe that together we will be able to leverage the combined companies’ scale and talents,” said Genesco’s Chief
Executive Officer, Hal N. Pennington. “In addition, Genesco and The Finish Line share similar philosophies that promote a strong team culture and the spirit
of creativity. These value systems, which have long distinguished our companies, will continue to define the next chapter of our history together.”

 



 

Benefits of the Transaction

•  Increased Scale. On a pro forma basis, the combined company had revenues of approximately $2.8 billion, based on the twelve months trailing as of
May 31, 2007. In addition, The Finish Line will have expanded platforms for future growth with 2,870 retail stores throughout the United States, Canada
and Puerto Rico.

•  New Growth Opportunities. Already a leader in athletic footwear and apparel with its Finish Line stores, the transaction adds growing retail concepts to
The Finish Line’s portfolio. These include Journeys, which offers the most trend-relevant footwear and accessories for young adults, Hat World, the
leading mall-based retailer of the latest team and fashion headwear, and Johnston and Murphy, the premier lifestyle brand for men. The Finish Line will
also gain a presence in the growing branded and licensed wholesale business, as well as the recently launched concepts of Shi by Journeys and Lids Kids.

•  Broad Portfolio of Retail Businesses. As a result of the combined company’s multiple retail concepts and more extensive product offerings across
footwear and apparel categories, The Finish Line will be able to satisfy a wider spectrum of consumers and their needs.

•  Cost Savings and Operational Efficiencies. The transaction is expected to generate approximately $15 million to $20 million in annual cost savings
beginning in the first full year of operations, including integration costs, from shared administrative services, increased scale in purchasing, marketing and
advertising, and sourcing and logistics efficiencies. This transaction is about growth, and The Finish Line does not expect significant changes to the
workforce.

Financing

The Finish Line expects the transaction to be funded through a combination of approximately $11 million in cash on hand and up to $1.6 billion in financing
pursuant to a commitment provided by UBS Securities LLC, consisting of a Revolving Credit Facility, a Senior Secured Term Loan and a Senior Bridge
Facility. Following the transaction, The Finish Line believes its strong cash flow from operations will allow it to reduce its net debt and fully fund its growth
initiatives.

Headquarters

Upon the close of the transaction, Genesco will become a subsidiary of The Finish Line. The Company will be headquartered in Indianapolis, Indiana and will
maintain Genesco’s operations in Nashville, Tennessee.

Approvals and Time to Close

The transaction is subject to approval by Genesco shareholders and the satisfaction of customary closing conditions and regulatory approvals, including
expiration or termination of the applicable waiting period under the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended. The transaction is
expected to close in Fall 2007 and is not subject to any financing conditions.

Advisors

UBS Securities LLC served as financial advisor to the Board of Directors of The Finish Line in connection with the transaction. Peter J. Solomon Company
also provided financial advisory services to the Finish Line Board, and Gibson, Dunn & Crutcher LLP is legal counsel. Goldman, Sachs & Co. served as
financial advisor to Genesco, and Bass, Berry & Sims PLC is legal counsel.

 



 

Conference Call and Webcast

The Finish Line will hold a conference call and webcast today at 10:00 a.m. Eastern Time to discuss this morning’s announcement. Presentation materials can
be accessed through the companies’ websites at www.finishline.com or www.genesco.com. To participate in the call, dial 888-603-6873, conference code
8926590. International callers should dial 973-582-2706. The call will also be simultaneously webcast at www.finishline.com and www.genesco.com.

A replay of the conference call will be available through June 25, 2007 and can be accessed by dialing 877-519-4471, conference code 8926590. International
callers can access the replay by dialing 973-341-3080. The replay will also be available at www.finishline.com and www.genesco.com.

About Genesco Inc.

Genesco Inc., a Nashville-based specialty retailer, sells footwear, headwear and accessories in more than 2,050 retail stores in the United States and Canada,
principally under the names Journeys, Journeys Kidz, Shi by Journeys, Johnston & Murphy, Underground Station, Hatworld, Lids, Hat Shack, Hat Zone,
Head Quarters and Cap Connection, and on internet websites www.journeys.com, www.journeyskidz.com, www.undergroundstation.com,
www.johnstonmurphy.com, www.lids.com, www.hatworld.com, and www.lidscyo.com. The Company also sells footwear at wholesale under its Johnston &
Murphy brand and under the licensed Dockers brand. Additional information on Genesco and its operating divisions may be accessed at its website
http://www.genesco.com.

About The Finish Line, Inc.

The Finish Line, Inc. is one of the largest mall-based specialty retailers operating under the Finish Line, Man Alive and Paiva brand names. The Finish Line,
Inc. is publicly traded on the NASDAQ Global Select Market under the symbol FINL. The Company currently operates 694 Finish Line stores in 47 states
and online, 93 Man Alive stores in 19 states, and 15 Paiva stores in 10 states and online. To learn more about these brands, visit www.finishline.com,
www.manalive.com and www.paiva.com.

 



 

Forward-Looking Statements

Certain statements contained in this press release regard matters that are not historical facts and are forward looking statements within the meaning of the
“safe harbor” provisions of the Private Securities Litigation Reform Act of 1995, as amended, and the rules promulgated pursuant to the Securities Act of
1933, as amended. Because such forward looking statements contain risks and uncertainties, actual results may differ materially from those expressed in or
implied by such forward looking statements. Factors that could cause actual results to differ materially include, but are not limited to: (1) the occurrence of
any event, change or other circumstances that could give rise to the termination of the merger agreement; (2) the outcome of any legal proceedings that have
been or may be instituted against Genesco and others following announcement of the proposal or the merger agreement; (3) the inability to complete the
merger due to the failure to obtain shareholder approval or the failure to satisfy other conditions to the completion of the merger, including the expiration of
the waiting period under the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, and the receipt of other required regulatory approvals;
(4) the failure to obtain the necessary debt financing arrangements set forth in commitment letters received in connection with the merger; (5) risks that the
proposed transaction disrupts current plans and operations and the potential difficulties in employee retention as a result of the merger; (6) the ability to
recognize the benefits of the merger; (7) the amount of the costs, fees, expenses and charges related to the merger and the actual terms of certain financings
that will be obtained for the merger; and (8) the impact of the substantial indebtedness incurred to finance the consummation of the merger. Our businesses
are also subject to a number of risks generally such as: (1) changing consumer preferences; (2) the companies’ inability to successfully market their footwear,
apparel, accessories and other merchandise; (3) price, product and other competition from other retailers (including internet and direct manufacturer sales);
(4) the unavailability of products; (5) the inability to locate and obtain favorable lease terms for the companies’ stores; (6) the loss of key employees;
(7) general economic conditions and adverse factors impacting the retail athletic industry; (8) management of growth; and (9) other risks that are set forth in
the “Risk Factors,” “Legal Proceedings” and “Management Discussion and Analysis of Results of Operations and Financial Condition” sections of, and
elsewhere, in their SEC filings, copies of which may be obtained by contacting the investor relations departments of each company via their websites
www.finishline.com and www.genesco.com. Many of the factors that will determine the outcome of the subject matter of this press release are beyond The
Finish Line’s and Genesco’s ability to control or predict. The companies undertake no obligation to release publicly the results of any revisions to these
forward looking statement that may be made to reflect events or circumstances after the date hereof or to reflect the occurrence of unanticipated events.

Important Additional Information and Where to Find It

In connection with the proposed merger, Genesco will file a proxy statement with the Securities and Exchange Commission (the “SEC”). INVESTORS AND
SECURITY HOLDERS ARE ADVISED TO READ THE PROXY STATEMENT WHEN IT BECOMES AVAILABLE BECAUSE IT WILL CONTAIN
IMPORTANT INFORMATION ABOUT THE MERGER AND THE PARTIES TO THE MERGER. Investors and security holders may obtain a free copy of
the proxy statement (when available) and other documents filed by Genesco at the SEC website at http:// www.sec.gov. The proxy statement and other
documents also may be obtained for free from Genesco by directing such request to Genesco, Investor Relations, Office of the Secretary, 1415 Murfreesboro
Road, Nashville, Tennessee 37217, telephone 
(615) 367-7000.

 



 

Finish Line may commence a tender offer for the approximately 60,000 outstanding shares of Genesco’s employees’ subordinated convertible preferred stock,
which are convertible into 60,000 shares of common stock but are currently not redeemable (the “Employees Preferred Stock”), at $54.50 per share, subject to
certain conditions (the “Tender Offer”). The Tender Offer has not been commenced and may not be commenced. This press release is neither an offer to
purchase nor a solicitation of an offer to sell any securities. If the Tender Offer is commenced, the solicitation and the offer to buy shares of the Employee
Preferred Stock will be made solely by an offer to purchase and related letter of transmittal to be disseminated to the holders of the Employee Preferred Stock
if and when the Tender Offer is the commenced. If the Tender Offer is commenced, holders of the Employee Preferred Stock are advised to read the Offer to
Purchase on Schedule TO that Finish Line will file with the Securities and Exchange Commission in the event the Tender Offer is commenced and the
solicitation/recommendation of the Board of Directors of Genesco on Schedule 14D-9 that Genesco may file in the event the Tender Offer is commenced,
when they are available, because these documents will contain important information. If the Tender Offer is commenced, the Offer to Purchase, the
Solicitation/Recommendation Statement and any other relevant documents filed with the SEC will be made available to holders of the Employee Preferred
Stock at no expense to them and will also be available without charge at the SEC’s website at www.sec.gov.

Participants in the Solicitation

Genesco and its directors, executive officers and other members of its management and employees may be deemed participants in the solicitation of proxies
from its shareholders in connection with the proposed merger. Information concerning the interests of Genesco’s participants in the solicitation, which may be
different than those of Genesco shareholders generally, is set forth in Genesco’s proxy statements and Annual Reports on Form 10-K, previously filed with
the SEC, and will be set forth in the proxy statement relating to the merger when it becomes available.
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